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Names and Addresses of Attorneys of Record.

Messrs. WIGHT & PEW, Helena, Montana,

Solicitors for Complainant and Appellee.

Messrs. OLAYBEEa & HORSKY, of Helena,

Montana, and A. C. GORMLEY, Esq., of Great

Falls, Montana,

Solicitors forDefendants and Appellants.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

No. 892—IN EQUITY.

CHARLES D. McLURE,
Complainant,

vs.

GREAT FALLS NATIONAL BANK et al..

Defendants.

Be it remembered, that on the 3d day of Decem-

ber, 1908, complainant filed its Bill of Complaint

herein, which said bill of complaint is in the words

and figures following, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

IN EQUITY.
CHARLES D. McLURE,

Complainant,
vs.

THE GREAT FALLS NATIONAL BANK (a Cor-

poration) , AMERICAN ENGINEERING
WORKS (a Corporation), and ED. HOGAN,
as Sheriff of Cascade County, State of Mon-

tana,

Defendants.
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Bill of Complaint.

To the Honorable The Judges of the Circuit Court

of the United States for the Ninth Circuit, Dis-

trict of Montana.

Comes now the above-named complainant, Charles

D. McLure, a citizen and resident of the State of

Missouri, and brings this his bill of complaint

against the Great Falls National Bank, a resident

of the State of Montana, and the American Engi-

neering Works, a Corporation, a resident of the

State of West Virginia, and Ed Hogan, as Sheriff of

the County of Cascade, State of Montana, and a resi-

dent of said State ; and respectfully shows unto your

Honors

:

I.

That your orator, Charles D. McLure, is and at all

the times hereinafter mentioned was a citizen of the

United States, and a citizen and resident of the State

of Missouri.

II.

That the defendant Great Falls National Bank is

and at all of the times hereinafter mentioned was a

corporation organized and existing under and by vir-

tue of the National Banking Laws of the United

States of America, and doing business in the City of

Great Falls, Cascade County, State of Montana, and
a resident of said State of Montana.

III.

That said defendant American Engineering Works
is and at all of the times hereinafter mentioned was
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a corporation organized and existing under and by

virtue of the laws of the State of West Virginia.

IV.

That the defendant Ed Hogan is and at all times

since the 7th day of January, 1907, has been the duly

elected, qualified and acting sheriff of the County

of Cascade, State of Montana.

V.

That on the 14th day of December, 1901, your ora-

tor instituted an action at law in the above-entitled

court against the Diamond R. Mining Company, a

corporation organized and existing under and by

virtue of the laws of the State of Montana ; that on

said 14th day of December, 1901, a writ of sum-

mons and a writ of attachment were duly issued out

of said Circuit Court in said action so instituted by

your orator and delivered to the Marshal of said

United States for said District of Montana for ser-

vice and levy ; that in pursuance of said writ of at-

tachment said Marshal duly levied upon all of the

personal property of said Diamond R. Mining Com-

pany by taking said property into his possession on

the 18th day of December, 1901; that on the 16th

day of December, 1901, said Marshal also duly lev-

ied, under and in pursuance of said writ of attach-

ment, upon all of the real property of said Diamond

R. Mining Company by filing a copy of said writ

of attachment with the Clerk and Recorder of the

County of Cascade, State of Montana, in which said

county said real property and the whole thereof was

situated, and by filing with said Clerk and Recorder
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at the same time a notice in due form that said real

property, together with all the fixtures and appurte-

nances thereto belonging, was attached; that there-

after, to wit, on the 16th day of January, 1902, a

judgment was duly given, made and entered, in said

Circuit Court of the United States for the Ninth

Circuit, District of Montana, in which Court said

action was pending as aforesaid, at the city of Hel-

ena, Lewis and Clark County, State of Montana, in

favor of 3^our orator and against said defendant

Diamond R. Mining Company, for the simi of

Eighty-six Thousand One Hundred and Eighty Dol-

lars ($86,180.00), together vdiYi Fifty-three and

30/100 Dollars ($53.30) costs.

VI.

That thereafter,to wit, on the 10th day of Jan-

uary, 1907, your orator caused to be issued out of

said Circuit Court of the United States for the Ninth

Circuit, District of Montana, in said action described

in paragraph V hereof, a writ of execution, in

proper fonn, which said writ was directed and de-

livered to the United States Marshal for the District

of Montana, and which said writ commanded said

Marshal to levy upon and sell all of the property of

the said Diamond R. Mining Company found in said

District of Montana, and to apply the proceeds there-

of, or so much thereof as might be necessary, to the

satisfaction of said judgment in said action, together

with interest and costs of sale.

VII.

That in pursuance of said writ of execution said
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Marshal dul}^ levied upon said real and personal

pix)perty of said Diamond R. Mining Company in

said County of Cascade, State of Montana, said

property being all of the property of said Diamond

R. Mining Company, and after giving due and legal

notice of sale of said personal property, sold the

same to your orator, Charles D. McLure, he being the

highest and best bidder therefor ; and that your ora-

tor is still the owner of said personal property and

the whole thereof.

VIII.

That on the 26th day of February, 1907, said Mar-

shal, having theretofore given due and legal notice

of sale thereof, in the manner required by the laws

of the State of Montana and by the rules of this

Honorable Court, sold said real property so levied

upon, together wdth the fixtures thereof and the ap-

purtenances thereto belonging, and the whole there-

of, to your orator, he being the highest and best bid-

der therefor; and that on said 26th day of Febru-

ary, 1907, said Marshal duly made, executed and

delivered to your orator his certificate of sale of said

real property so sold to your orator, a copy of which

said certificate of sale is hereto annexed, marked

Exhibit "A," and by this reference made a part

hereof.

IX.

That no redemption of said real property was

made within the period of one year from and after

said date of said sale, and that on the 27th day of

February, 1908, said Marshal of the United States
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for the District of Montana duly made, executed

and delivered to your orator, in due form, liis deed

of said real property described in said certificate of

sale and the whole thereof, together with the fixtures

and appurtenances thereto belonging, and that your

orator is still the owner and in possession of said

real property and the fixtures and appurtenances

thereto belonging, and the whole thereof.

X.

And your orator further shows unto your Hon-

ors that on or about the —— day of February,

1902, said defendant, Great Falls National Bank,

recovered, in the District Court of the Eighth Judi-

cial District of the State of Montana, in and for the

County of Cascade, a judgment in an action therein

pending in which said bank was the plaintiff and

said Diamond E. Mining Company was the defend-

ant; that thereafter, to wit, on the 17th day of De-

cember, 1901, said defendant American Engineering

Works recovered a judgment in an action then pend-

ing in said Distinct Court of the Eighth Judicial

Distiict of the State of Montana, in and for the

County of Cascade, entitled American Engineering

Works, plaintiff, versus Diamond E. Mining Com-

pany, defendant.

XI.

That on the Sth day of January, 1907, said defend-

ants Great Falls Xational Bank and American En-

gineering Works filed in the above-entitled court, in

the said suit in which your orator recovered his said

judgment of $86,180 against said Diamond E. Min-
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ing Company, as set fortli in paragraph V hereof,

their separate bills in intervention, alleging therein

certain matters and things against vour orator, and

praying for an order restraining your orator from

selling said property of the said Diamond R. Mining

Company under his said judgment; that thereafter

said defendants filed in said cause their supx)le-

mental hills of complaint in intervention, and that

thereafter, to wit, on the 2d day of February, 1907,

said bills of complaint in intervention and both

thereof, and said suiDplemental bills of complaint in

intervention, were by your Honors dismissed.

XII.

That thereafter, to wit, on the 25th day of Febru-

ary, 1907, said defendant. Great Falls National

Bank, filed in the above-entitled court (that is, the

Circuit Court of the United States for the Ninth

Circuit, District of Montana) its bill of complaint,

No. 815, in equity, against Charles D. McLure (your

orator). Diamond E. Mining Company, and A. W.
Merrifield, United States Marshal for the District

of Montana, a co-pj of which said bill of complaint

(omitting therefrom, however. Exhibit ^'B," of said

complaint, being a schedule of the personal property

sold by your orator under his judgment against said

Diamond R. Mining Company, the same not being

in any way involved in this action) is hereto annexed,

marked Exhibit ''B," and by this reference is hereby

made a part hereof-; that your orator duly demurred
to said bill of complaint, on the ground that the same
did not state facts sufficient to entitle said Great
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Falls National Bank, the complainant therein, to

any relief whatsoever, which said demurrer was by

your Honors sustained, and a decree of dismissal of

said bill of complaint duly made, given and entered

in said cause on the 6th day of August, 1907.

XIII.

That thereafter, said Great Falls National Bank
prosecuted an ap]3eal from the said decree of dis-

missal of said bill of complaint to the United States

Circuit Court of Appeals for the Ninth Circuit, at

the City of San Francisco, State of California ; that

said appeal coming on regularlz to be heard before

said Circuit Court of Appeals the said decree of youp

Honors was duly affirmed, the decision of said Cir-

cuit Court of Appeals in said cause being reported

in Voliune 161 of the Federal Reporter, at pages 56

to 60, inclusive, to which said decision reference is

hereby made ; that said decision is still in force, un-

modified and unreversed.

XIV.

And your orator further shows, that said defend-

ant American Engineering Works did also, on said

25th day of February, 1907, file in said Circuit Court

of the United States for the Ninth Circuit, District

of Montana, its bill of complaint. No. 814, in equity,

against Charles D. McLure (your orator). Diamond

R. Mining Company, and A. W. Merrifield, United

States Marshal for the District of Montana; that

said bill of complaint was in all its allegations

against your orator identical with the said bill of

complaint of said defendant bank, described in para-
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graph X hereof ; that your orator likewise filed his

demurrer, in proper form, to said bill of complaint,

and 3^our Honors likewise sustained his said demur-

rer, and a decree was accordingly made, given and

entered in said action for the dismissal of said bill

of complaint.

XV.

That on or about the 30th day of August, 1907,

a stipulation and agreement was duly made and en-

tered into \>j and between the respective counsel of

the said American Engineering Works and of your

orator, in said suit set forth in paragraph XIY here-

of, wherein and whereby it was stipulated and agreed

by and between the respective parties to said suit,

through their respective solicitors and counsel, that

said suit should stand unappealed from and should

follow and abide by the decision of the said United

States Circuit Court of Appeals in the said cause

of Great Falls National Bank against your orator

and others, as set forth in paragraph X hereof, and

that said decree stands unappealed from, unmodified

and unreversed.

XYI.
That among the fixtures of and the appurtenances

belonging to said mining property described in said

Exhibit ''A," and belonging to your orator, are cer-

tain ore bins located upon the right of way of the

Montana Central Railway Company, the same being

adjacent to the said concentrator described in said

Exhibit ''A"; also a certain tramway leading from

said concentrator to said ore bins; also a certain
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blacksmith-shop situated upon said right of way of

said railway ; and also certain machinery and tools,

all of which ore bins, tramway, blacksmith-shop, ma-

chinery and tools are and ever since the same were

placed upon said ground have been used in working

and developing said mining property described in

said Exhibit ''A," and for no other purpose, and are,

under the laws of the State of Montana, fixtures of

and appurtenances belonging to said mining prop-

erty, and your orator is and at all the times herein

mentioned was the owner thereof and the whole

thereof.

XVII.

That said defendant Great Falls National Bank

-did, on or about the 7th day of November, 1908, cause

a writ of execution to be issued out of the office of

the Clerk of the District Court of the Eighth Judi-

cial District of the State of Montana, in and for the

County of Cascade, in said action therein pending

in which s'aid bank was the plaintiff and the Dia-

mond R. Mining Company was the defendant, as

set forth in paragraph X hereof, said writ being di-

rected to said defendant Ed. Hogan, as such Sheriff,

and eommanding him, the said Sheriff, to levy upon

and sell any property of the said Diamond R. Min-

ing Company found in said County of Cascade, State

of Montana, and to apply the proceeds thereof as in

said writ of execution directed, a copy of said writ

being hereto annexed, marked Exhibit "C," and

hereby made a part hereof; that said defendant

American Engineering Works did, on or about said
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7th day of November, 1908, cause to be issued a sim-

ilar writ out of said court, in said action therein

pending, in which said American Engineering

Works was plaintiff and said Diamond E. Mining

Company was defendant, as set forth in paragraph

X hereof, and a copy of which writ of execution is

hereto annexed, marked Exhibit "D," and hereby

made a part hereof.

XVIII.

That said writs of execution were delivered to said

defendant, Ed. Hogan, on or about the said 7th day

of November, 1908, for levy; that said defendants

American Engineering Works and Great Falls Na-

tional Bank, conspiring together to harass your ora-

tor, and to defraud and deprive him of his said

property, and ignoring and disregarding the decrees

and orders and process of this Honorable Court,

and well knowing that said property was then and

there and still is the property of your orator, di-

rected and procured said Sheriff to levy or make a

pretended levy upon, and sell certain of said mining

property described in said Exhibit "A," and so be-

longing to your orator, including said ore bins, tram-

way, blacksmith-shop, a portion of said power-house

described in said Exhibit "A," and certain other

of the fixtures and appurtenances of said mining

property so transferred to and owned by your ora-

tor as hereinbefore fully set forth; that on the 20th

day of November, 1908, said Sheriff made a pre-

tended sale of said property under said writs of exe-

cution, to one R. S. Ford, for and on behalf of said



12 The Great Falls National Bank et ah

Great Falls National Bank; that said defendant

Ed. Hogan as such Sheriff as aforesaid, has given

notice, by posting and by publication, that he will

sell the Equator Quartz Lode Mining Claim at pub-

lic auction on the 4th day of December, 1908, at the

City of Great Falls, Montana, under and by virtue

of said writ of execution aforesaid; that said de-

fendants will, unless restrained by your Honors, sell

said Equator Quartz Lode Mining Claim (said min-

ing claim being a part of the real property described

in Exhibit "A" hereto attached), and will seize and

remove said fixtures and appurtenances so pretended

to be sold on November 20th, 1908, as aforesaid;

thereby greatly injuring the said property of your

orator and casting a cloud upon the title of your ora-

tor to said mining property, all to the great and ir-

reparable loss and injury of your orator.

XIX.

That said defendants well knew, at the time of the

issuance and levy of said writs of execution, and

have known at all times since said time, that said

Diamond R. Mining Company has not now, nor since

said 26th day of Febiniary, 1907, has had any right,

title or interest of, in or to said property or any

thereof.

XX.
That your orator has no plain, speedy and ade-

quate remedy at law.

XXI.
That the amount in controversy herein is greatly

in excess of the sum of $2,000.00, exclusive of inter-
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est ; that is to say, the said property so pretended to

be sold as aforesaid, and of which your orator will

be deprived unless your orator is granted relief by

your Honors, is of the reasonable value of more than

$2,000.00.

XXII.

That this bill of complaint in equity is brought by

your orator as ancillary to and in aid of said action

at law so instituted by your orator in this Honorable

Court as set forth in paragraph V hereof, against

said Diamond R. Mining Company, and is brought

for the purpose of invoking the authority of your

Honors to protect the rights of your orator there-

under.

Forasmuch as your orator can have no plain,

speedy or adequate remedy, except in this court,

and to the end, therefore, that the defendants may,

if they can, show why your orator should not have

the relief hereinafter prayed, and may make full

disclosure and discovery of all the matters afore-

said, according to the best and utmost of their

knowledge, remembrance, information and belief,

and full, true and perfect answer make, to the mat-

ter hereinbefore stated, but not under oath, an an-

swer under oath being, hereby expressly waived;

your orator prays yourHonors to grant unto your or-

ator your writ of injunction commanding said de-

fendants and each of them and any and all persons

acting under their authority or under the authority

of either or any of them, to desist from further pro-

ceeding under said writs of execution, and that said
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defendants and each of them and any and all per-

sons acting under their authority or under the au-

thority of either or any of them, desist and refrain

from proceeding under said pretended sale and from

seizing or removing or in any way interfering with

said property or any thereof, and from interfering

with any of the property of your orator herein de-

scribed, and from proceeding with said sale so ad-

vertised for the 4th day of December, 1908, as here-

inabove set forth, until such time as your Hon-

ors shall direct for hearing an order to show cause

herein why said injunction should not be confirmed

until the final determination of this suit, and that

thereupon the said injunction be made perpetual.

Your orator further prays your Honors to grant

unto your orator, not only a writ of injunction con-

formable to the prayer of this bill, but also a writ

of subpoena of the United States of America, di-

rected to the said defendants. Great Falls National

Bank, American Engineering Works, and Ed. Ho-
gan. Sheriff as aforesaid, to the end that on a day
certain they appear and answer unto this bill of

complaint, and to abide and perform such orders

and decrees in the premises as to your Honors shall

seem proper, and required by the principles of

equity and good conscience.

WIGHT & PEW,
Solicitors for Complainant.
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State of Montana,

County of Lewis and Clark,—ss.

Ira T. Wight, being first duly sworn deposes and

says: that he is one of the solicitors for Charles D.

McLure, the complainant in the foregoing bill of

complaint named; that said Charles D. McLure,

complainant herein, is a resident of the City of St.

Louis, State of Missouri, and is absent from the

State of Montana and the County of Lewis and

Clark, wherein this affiant resides, and that for that

reason affiant makes this affidavit on behalf of said

Charles D. McLure; that affiant is familiar with

and knows all the matters and things in said bill of

complaint set forth; that he has read the foregoing

bill of complaint and knows the contents thereof,

and that the matters and things therein stated are

true.

IRA T. WIGHT.

Subscribed and sworn to before me this 3d day of

December, 1908.

[Seal]

'

C. E. PEW,
Notary Public in and for Lewis and Clark County,

State of Montana.
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Exhibit "A" [to Bill of Complaint].

In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the District of Montana.

CHARLES D. McLURE,
Plaintiff,

TS.

DIAMOND R. MIXIXG COMPAXY (a Corpora-

tion),

Defendant.

United States Marshal's Certificate of Sale of Real

Estate on Execution.

I, Arthur W. Merrifield, Marshal of the United

States in and for the District of Montana, do hereby

certify that by virtue of an execution in the above-

entitled action, tested the 12th day of January, A. D.

1907,bywhichl was connnanded to make the amount

of Eighty-six Thousand One Hundred Eighty Dollars

($86,180.00), lawful money of the United States, to

satisfy the judgment in said action, with costs and
interest thereon, out of the personal property of the

Diamond R. Mining Company, the defendant in said

action; and if sufficient personal property could not

be found, then out of the real property belonging to

the said defendant, on the 16th day of January, A.
D. 1902, or at any tmie thereafter, as by the said
writ, reference being thereunto had, more fully ap-
pears; I have levied on and this day sold at Public
Auction, according to the statute in such cases made
and provided to ChartesD.McLurewhowas the hio-h-
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est bidder, for the sum of One Hundred and Twenty

Thousand One Hundred Dollars ($120,100.00), law-

ful money of the United States, which was the whole

price paid by him for the same, the real estate par-

ticularly described as follows, to wit:

The Belt No. 2 Quartz Lode Mining Claim.

One-third interest in the Compromise Quartz

Lode Mining Claim, Patent No. 1964.

The Moulton Quartz Lode Mining Claim, Patent

No. 2471.

The South Carolina Quartz Lode Mining Claim,

patent No. 3153.

The Unity Quartz Lode Mining Claim, Patent

Ko. 3253.

Lots 5 and 15 of Block No. 2 of the Frisco Claim.

Lots 1, 2, 3, 4, 5, 12, 13, 14 and 15, Block 3, of the

Frisco Claim.

Lots 1 and 2 of Block No. 5 of the Frisco Claim.

Lots 1 and 2, 34, 35 and 36 of Block No. 6 of the

Frisco Claim.

A triangular tract or fraction of land adjoining

Lot No. 15 in Block No.. 2 of the Frisco Claim, on the

westerly side thereof; also the bed of all those por-

tions of Hill Street, Frisco Avenue, and an alley

running parallel with Main Street, and said Frisco

Avenue upon which said lots, or any part thereof

abut either upon the front, side or rear thereof; and

also all that portion of the Equator Lode Mining

Claim which was heretofore conveyed to L. S. Mc-

Lure by John McAsse}^ and H. J. Skinner by deed

duly recorded in the office of the County Clerk and

Recorder of said County of Cascade, State of Mon-
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tana, and by said L. S. McLiire eonYeyed to Diamond

R. [Mining Company;

Two water rights on Belt Creek.

Concentrator building, power-house and buildings

at mines, and aU machinery in all the buildings

aforesaid.

The tramway and rights of way for same between

Moulton Mine and Concentrator building.

AU rights of way for flumes, tramways, tracks,

ditches, etc., more particularly described in the deed

from L. S. McLiu-e and wife to the Diamond R.

Mining Company, and any and aU other property,

rights or franchises described in said deed, recorded

JulT 13th. l>i;0. in Book 25 of Deeds, pa-e 401 of

theR^ : "^ : Cascade County. AI --na. to which

reference is hereby made.

Together with all fixtui-es and appiuienances

thereunto belonging.

All situated in Cascade County, Montana.

Also all right, title or interest, if any, as the Dia-

mond R. [Mining Company may have in or to lots 1,

2, 3, and 4 in Block ^o, 2 of the Frisco Claim, situ-

ated at Xeihart, Cascade County. Montana, hereto-

fore sold under execution of cue <>. F. Bartlett. for

which sheriff's deed has heretofore been given.

That the price of each distinct lot and parcel was

as foHows: First parcel, the Belt So. 2 Qiiaitz Lode

Mining Claim, the sum of One HundreLi Di-Lars

($100.00).

Second parcel: One-third interest in the Compro-

mise Quartz liode Mining Claim, Patent Xo. 1964;

the Moulton Quartz Lode :Miinng Claim, Patent
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Xo, 2471; the South Carolina Quartz Lode Mining

Claim, Patent So. 3153: The Unity Quartz Lode

^Mining Claim, Patent Xo. 3253; Lots 5 and 15 of

Block Xo. 2 of the Frisco Claim; lots 1, 2, 3. 4, 5, 12,

13. 11 and 15 Block Xo. 3 of the Frisco Claim; Lots

1 and 2 of Block Xo. 5 of the Frisco Claim; lots 1 and

2, 34, 35 and 36 of Block Xo. 6 of the Frisco claim;

a triangular tract or fraction of land adjoining lot

Xo. 15 in Block Xo. 2 of the Frisco Claim, on the

westerly side thereof: also the bed of all those por-

tions of Hill Street, Frisco Avenue, and an alley

running i)arallel with Main Street, and said Frisco

Avenue ujjon which said lots, or any part thereof

abut, either upon the front, side or rear thereof: and

also all that portion of the Ecjuator lode mining

claim which was heretofore conveyed to L. S. Mc-

Lure by John McAssey and H. J. Skinner by deed

duly recorded in the office of the County Clerk and

Eecorder of said County of Cascade, State of Mon-

tana, and by said L. S. McLure conveyed to Diamond

E. Mining Company: the two water rights on Belt

Creek; concentrator building, power-house and

buildings at mines and all machinery in all the build-

ings aforesaid: the tramway and rights of way for

same between Moulton Mine and concentrator

building: all rights of way for fliunes, tramways,

tracks, ditches, etc.. more particularly described in

the deed from L. S. McLure and wife to the Dia-

mond R. Mining Company, and any and all other

property, rights or franchises described in said deed,

recorded July 13th, 1899, in Book 25 of deeds page
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401 of the records of Cascade County, State of Mon-

tana, to which reference is hereby made.

Together with all fixtures and appurtenances

thereunto belonging.

All situated in Cascade County, Montana; also all

right, title or interest if any as the Diamond R.

Mining Company may have in or to Lots 1, 2, 3 and

4 of Block No. 2 of the Frisco Claim, situated at

Neihart, Cascade County, Montana, heretofore sold

under execution of one G. F. Bartlett, for whicli

sheriff's deed has heretofore been given, for the sum

of One Hundred and Twenty Thousand Dollars

($120,000.00)

And that the said real estate is subject to redemp-

tion in lawful money of the United States, pursu-

ant to the statute in such cases made and provided.

Given under my hand, this 26th day of February,

A. D. 1907.

ARTHUR W. MERRIFIELD,
United States Marshal in and for the District of

Montana,.

By Scott N. Sanford,

Deputy United States Marshal in and for the Dis-

trict of Montana.

Recorded in the office of the County Clerk and

Recorder of Cascade County, State of Montana, on

the 1st day of May, 1907, in Book 43 of Deeds, at

page 436.
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Exhibit '*B" [to Bill of Complaint].

In the Circuit Court of the United States, Ninth Cir-

cuit, within and for the District of Montana.

GREAT FALLS NATIONAL BANK (a Corpora-

tion),

Complainant,

vs.

CHARLES D. McLURE, DIA^IOND R. MININa
COMPANY (a Corporation), and A. W.
MERRIFLELD, United States Marshal for

the District of Montana,

Defendants.

Bill of Complaint.
,

To the Honorable, the Judges of the Circuit Court

of the United States, for the District of Mon-
tana, in Equity Sitting:

Comes now the complainant above named, Great

Falls National Bank, a corporation, and brings this,

its bill of complaint, against the above-named de-

fendants, Charles D. McLure, a citizen of the State

of Missouri, the Diamond R. Mining Company, a

corporation, and A. W. Merrifield, United States

Marshal for the District of Montana, whereupon

your orator complains and says:

1. That the complainant, the Great Falls Na-

tional Bank, is a corporation duly organized and

existing under and by virtue of the national bank-

ing laws of the United States, and doing business
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as such in the city of Great Falls, county of Cascade

and State of Montana.

2. That the defendant, Diamond R. Mining Com-

pany, is a corporation organized and existing under

and by virtue of the laws of the State of Montana,

and holding and owning certain property in the

county of Cascade and State of Montana.

3. That the defendant, A. W. Merrifield, is the

duly appointed, qualified and acting United States

Marshal in and for "the District of Montana,

and that as such officer, under and by virtue

of the writ of execution issued out of this Court

in the action of Charles D. McLure vs. Diamond R.

Mining Company, defendant, and hereinafter re-

ferred to, he has advertised the property herein-

after described for sale at Neihart, Cascade County,

Montana, on the 26th day of February, 1907, and is

threatening to sell said property at said time and

place.

4. That on the 14th day of December, 1901, the

defendant, Charles D. McLure, then and at all times

a nonresident of the State of Montana, and resid-

ing in the city of St. Louis, in the State of Missouri,

instituted an action in this court in the City of

Helena, County of Lewis and Clark, and State of

Montana, as plaintiff against the above named

Diamond R. Mining Company, as defendant, and on

said date there was issued out of said Court a writ

of attachment in said cause, directed and delivered

to the United States Marshal for the District of Mon-
tana for service; that in pursuance of said writ of

attachment said United States Marshal filed a notice
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of attachment with the County Clerk and Recorder

of the county of Cascade and State of Montana,

on the 16th day of December, 1901, thereby levying

upon certain real estate in said Cascade County be-

longing to said defendant Diamond R. Mining Com-

pany, and described in said notice, and did also, in

pursuance of said writ, on the 18th day of December,

1901, attach and levy upon certain personal prop-

erty belonging to said defendant company in said

county, by taking possession thereof and placing one

John L. Tripp in charge thereof as keeper, said

Tripp being an employee of said defendant com-

pany; for a full and complete description of the

property aforesaid reference is hereby made to the

list hereto attached, marked Exhibit ^'AA," and

made a part hereof; that the invoice of loose per-

sonal property referred to in said exhibit as Exhibit

'*B," constitutes the machinery, tools, etc., in the

concentrator building, power-house and buildings

at the mine referred to in Exhibit "A" thereof; that

the defendant. Diamond R. Mining Company, had

not then, nor has it now, any other property than

the said property so attached; that summons in said

action was served upon L. S. McLure, as president

of the said Diamond R. Mining Company, and on tne

16th day of January, 1902, a judgment by default

was entered in said cause in the City of Helena,

Lewis and Clark County, Montana, in favor of the

said Charles D. McLure, as plaintiff, and against

the said Diamond R. Mining Company, as defendant,

for the sum of eightj^-six thousand one hundred

eighty dollars ($86,180.00), and fifty-three dollars
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and thirty cents ($53.30) costs; that the 23laintiff

therein, Charles D. McLiire, never at any time

caused or requested a writ of execution to be issued

out of this Court until on, to wit, the 10th day of

January, 1907, two days after the filing of com-

plainant's original petition in intervention therein,

nor has he at an_y time directed or requested said

United States Marshal, or any other officer to do

anything further in said cause since the service of

said writ of attachment as aforesaid, and no further

levy has been made or lien acquired since the ser-

vice of said writ of attachment ; that the said defend-

ant has, b}^ his laches and unreasonable delay,

waived, abandoned and lost whatever lien he may
have had or claims upon said property.

5, That on the 17th day of December, 1901, the

complainant herein commenced a certain action in

the District Court of the Eighth Judicial District of

the State of Montana in and for the county of Cas-

cade, being munbered 3876, on the records of said

court against the said Diamond R. Mining Company,

a corporation, as defendant, by the filing of a com-

plaint therein; that immediately after the filing of

said complaint and the issuance of a summons

thereon, this complainant, as plaintiff in said action,

also made and filed an affida^dt of attachment in due

form, as required by section 891 and also furnished

and filed an undertaking on attachment in due form,

with two sufficient sureties, approved by the Clerk,

as required by section 892, of the Code of Civil pro-

cedure of the State of Montana and thereupon a writ

of attachment was dulv issued out of said court in
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said cause, and directed to the sheriff of the said

county of Cascade, and State of Montana as pro-

vided by section 893 of the Code of Civil Procedure

of the State of Montana, and the same was there-

upon placed in the hands of said sheriff for service,

and the said sheriff did duly serve said writ on the

17th day of December, 1901, by levying upon, all and

singular, the same and identical real estate and ap-

purtenances aforesaid, including the concentrator

building, power-houses and all other buildings situ-

ate upon and appurtenant to said real estate,

together with all machiner}^ and tools of every kind

therein, and as particularly described in said Ex-

hibit "AA," herein referred to, the sheriff of Cas-

cade County making the levy as aforesaid upon said

real estate by filing with the county clerk and re-

corder of said count}^ on said date a copy of the said

writ of attaclmient, together with a description of

the said property attached, and a notice that it is

attached, all as provided in section 895 of the code

of civil procedure of the State of Montana; and the

said sheriff making his levy upon all the personal

property by taking possession thereof simultane-

ously with the said United States Marshal, but said

possession having been thereafter surrendered by

reason of the interference and obstruction of the

said marshal, and the said Tripp continued to hold

possession of all said property; that after the due

service of summons in said cause upon said defend-

ant, a judgment in due course was duly given, made

and entered in said cause in favor of the complain-

ant, as plaintiff, and against the said defendant, for
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the sum of twenty-five thousand three hundred four

dollars and eighty-four cents ($25,304.84), and

thirty-seven dollars and seventy cents ($37.70)

costs, which judgment was thereupon duly docketed

in the office of the clerk of said court; that no part of

said judgment has been paid and the whole thereof

is still a valid and subsisting indebtedness from the

said defendant to the said plaintiff, the complainant

herein; that the complainant has been and still is

prevented from realizing the fruits of its said judg-

ment by reason of the acts of the defendant, Charles

D. McLure, herein complained of.

6. That the said judgment in favor of the com-

plainant and against the said defendant. Diamond

R. Mining ComjDany, aside from two claims assigned

to the complainant, amounting to three thousand

two hundred sixty-one dollars and thirty-seven

cents ($3,261.37), w^as based upon certain promis-

sory notes, given and executed by the defendant

company on April 15th, 1900, May 10th, 1900, June
1st, 1900, and June 15th, 1900, all payable on demand
in consideration of money advanced by complainant

to defendant on said respective dates; that at the

time said moneys were so advanced, and during all

the times herein stated, one L. S. McLure, brother

of the defendant Charles D. McLure, was the general

manager and director of the said Diamond R. Min-

ing Company, and in personal charge of its affairs,

and ever since the 12th day of June, 1900, has also

been the president of said company, and w^as also,

at all the times herein stated, the agent and repre-

sentative of the defendant herein, Charles D. Mc-
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Lure, who was residing in the city of St. Louis,

State of Missouri, and said Charles D. McLure was

also a director in said company until the 9th day of

October, 1900; that said Charles D. McLure and L.

S. McLure were, at all the times herein stated and

still, are, the largest stockholders of said company

and owned and controlled, and still own and con-

trol, a majority of the capital stock thereof; that

during said time the said Diamond R. Mining Com-

pany was building and constructing a concentrator

at its mine in the town of Neihart, Cascade County,

Montana, and that the moneys borrowed from the

complainant as aforesaid were requested by the de-

fendant company for the purpose of meeting urgent

current expenses of the said defendant in connec-

tion with said work; that the complainant refused

to loan any money whatsoever to the defendant com-

pany except upon the understanding that the said

Charles D. McLure would immediately repay the

same in preference to any other indebtedness of the

said Diamond R. Mining Company and before any

of said moneys were so advanced and a part of the

consideration therefor, it was so understood and

agreed that the said Charles D. McLure would repay

the same to the complainant as aforesaid, and fully

protect the complainant against any loss or damage

as the result of said loans to the said defendant com-

pany; that some time subsequent to the advance-

ment of said sums, aggregating twenty thousand

dollars ($20,000.00), the petitioner demanded pay-

ment thereof from the said Charles D. McLure, and

he promised to pay the same but notwithstanding
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the aforesaid facts and circumstances, whereby the

complainant was led to believe, and did believe, that

it would not be obliged to bring suit by attachment

or otherwise to enforce the pa^nnent of said indebt-

edness, the complainant knowing at all times that

the said Charles D. MeLure was the only other large

creditor of the defendant company, the said Charles

D. McLure did, nevertheless, institute the aforesaid

action and, as hereinbefore set forth, levy upon and

attach all the property of every kind and character

belonging to the said defendant, Diamond R. Min-

ing Company; that the said attachment by the de-

fendant herein, Charles D. McLure, as plaintiff in

said cause, was not sought or made in good faith,

as stated in his affidavit therefor, but was made and

the said action prosecuted and judgment thereafter

taken for the express purpose of hindering, delaying

and defrauding this complainant and other creditors

out of their claims and demands, and the said pro-

ceedings will have the effect so intended unless set

aside by this court.

7. That a concentrator of one hundred (100) tons

daily capacity had been completed by the defendant,

Diamond R. Mining Company, on or about the

day of 1900, for the purpose of concentrat-

ing its ores; that said concentrator had been oper-

ated successfully and profitably in concentrating the

ores of the diunp of the mine of the said defendant

company, and that said concentrator had been

erected for the purpose of concentrating the ores

that would thereafter be extracted from the de-

fendant company's said mine and this was so under-
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stood by the complainant when it loaned the sums

of money aforesaid; that after the completion and

successful operation of the said one hundred ton

concentrator, the said Charles D. McLure and L. S.

McLure, controlling the affairs of the company as

aforesaid, proceeded to enlarge said concentrator so

as to make the same have a capacity of three hun-

dred tons of ore daily, and which was done at an

additional cost and expense of about one hundred

thousand ($100,000.00) dollars (most of which was

advanced by said Charles D. McLure, one of the

defendants herein, and embraces the moneys sued

for in the aforementioned action), that the company

voted to enlarge said concentrator and to borrow

said money under the promise and agreement of said

Charles D. McLure that he would consolidate the

Broadwater Group of mines, then owned by him,

with the mines of said company, but which promise

and agreement he has never kept, and there has

thereby been a failure of consideration for the notes

sued on by said Charles D. McLure, plaintiff in said

action; that the said concentrator, after successfully

treating the ores on the dump of said company, as

aforesaid, was thereafter used by said Charles D.

McLure, for his sole benefit in concentrating ores

from his said Broadwater Group of mines under a

contract of seventy-five (75^') cents per ton, which

w^as a loss to said company, instead of being used

to treat the ores from the company's mine as origi-

nally intended; that notwithstanding that the said

concentrator was reasonably worth the sum of one

hundred seventy-five thousand ($175,000.00) dol-
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lars, if the same were to be kept in operation in

pursuance of the original plan, and notwithstanding

also that the mining claims and property of the de-

fendant company were, taken in connection with the

concentrator, then and there reasonably worth the

sum of five hundred thousand ($500,000.00) dollars

and could have been worked and operated at a profit,

all of which was well known to them, the said

Charles D. McLure and L. S. McLure, acting in col-

lusion for the purpose of cheating and defrauding

the complainant and other creditors, as well as the

minority stockholders of the defendant company,

closed down the said concentrator and failed and

refused to open up the defendant company's mine,

and at once instituted the aforesaid action and levied

upon and attached all of the defendant company's

said property.

8. That on the 9th day of February, 1903, one

George F. Bartlett recovered a judgment and decree

against the said Diamond R. Mining Company in the

District Court of the Eighth Judicial District of the

State of Montana, in and for the county of Cascade,

for the sum of fifteen hundred twenty-nine dollars

and ninety cents ($1529.90) and under and by vir-

tue of said judgment, the sheriff of Cascade County,

Montana, did, on the 20th day of April, 1901, sell

lots numbered 1, 2, 3, and 1 in block numbered 2 in

the original townsite of Neihart, Montana, as platted

by Frank P. Atkinson, trustee, upon the surface of

the Frisco Lode Mining Claim, the said lots em-

bracing the parcel of ground upon which the first

part of the defendant company's said concentrator
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was erected and the judgment aforesaid, upon which

the same was sold, being by virtue of the foreclosure

of a mechanic's lien upon the same; that the de-

fendant herein, Charles D. McLure and his brother

L. S. McLure, acting collusively and fraudulently

as aforesaid, took no steps whatsoever to redeem said

property for the company or to protect the interest

of the stockholders or creditors thereof, but on the

2i3d day of March, 1905, the defendant herein,

Charles D. McLure, redeemed the said land and

premises from said sale for himself by paying to the

said sheriff for the purchaser, the sum of nineteen

hundred thirty dollars and twenty-five cents

($1930.25), which was then and there due, said de-

tendant effecting said redemption as the owner of

the judgment recovered in the aforesaid action in

this court; that thereafter, to wit, on the 2d day of

January, 1906, upon application of the said defend-

ant, Charles D. McLure, the sheriif executed to him

a deed for said land and premises; that by reason of

the said foreclosure proceedings instituted by said

George F. Bartlett and the sale of the said prem-

ises thereunder, and the redemption by the said

defendant, Charles D. McLure, the said defendant

thereby became vested with the legal title to that

portion of the concentrating plant of the defendant

company which had originally been constructed at

a cost of $75,000.00; that under and by virtue of the

provisions of section 1236 of the Code of Civil Pro-

cedure of the State of Montana the said defendant,

Charles D. McLure, plaintiff in said action, would

not have permitted this complainant, or any other
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redemptioner, to redeem from him except by paying

the amount so paid by the defendant herein as afore-

said, and also the amount of defendant's said judg-

ment, to wit, $86,180.00, with interest thereon from

the date thereof; that this prejudice and damage to

complainant has resulted because of said defend-

ant's delay and laches in not having execution issued

upon his judgment in the aforementioned action.

9. That, as complainant is informed and believes,

the plaintiff in said action, Charles D. McLure, one

of the defendants herein, and his brother, L. S. Mc-

Lure, the president and manager of the defendant

company, were acting in collusion and in fraud of

the rights of the complainant and other creditors of

the defendant company when they created the in-

debtedness for enlarging the concentrator, when

they closed down the defendant company's concen-

trator and failed and refused to open its mines, and

when the aforesaid attachment suit of the defendant

herein, Charles D. McLure, plaintiff in said action,

was instituted and judgment by default taken after

service upon said L. S. McLure, and also when they

delayed for five years to take any steps whatever

to sell the property held under said attachment,

leaving this property during all said time in the cus-

tody of their said employee, John L, Tripp; that

they also acted in collusion and with the same fraud-

ulent purpose and design in making no reasonable

effort to pay the said claim of George F. Bartlett and

in permitting the sale of said land and premises to

satisfy his said judgment, and in effecting the re-

demption of said property in the manner aforesaid,
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to the great damage, loss and injury of this com-

plainant and other creditors as well as the minority

stockholders of the defendant company; that by

reason of all the acts aforesaid, the said attachment

lien and also the judgment in said cause should be

held fraudulent and void as to this complainant.

10. That, as hereinabove set forth, the property

attached in said cause consists of the defendant com-

pany's mines, and also the flumes, pipes, cars, black-

smith-shop, coneentrating-mill and other machinery

and tools used in working the same; that the value

of the same, owing to its peculiar nature, is depend-

ent upon its being kept together and used and oper-

ated as one plant; that while the said property and

the different portions thereof had the values here-

inbefore mentioned at the time of said defendant's

said attachment on the 16th day of December, 1901,

yet owing to the fact now that said defendant has,

in the manner hereinbefore set forth, acquired the

legal title to a portion of the concentrating plant,

the remaining portion thereof has necessarily de-

preciated in value in a sum far greater than the

value of the portion thus segregated; that since said

attachment, said defendant, Charles D. McLure, by

keeping said John L. Tripp in the possession and

control of said property, both real and personal,

under said attachment, has deprived the said

Diamond R. Mining Company and its stockholders of

the possession, use and enjo3^ment of all said prop-

erty, and its mines have suffered great and irrepar-

able damage and injury by disuse and neglect during

said period of time; that there has also been a
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natural depreciation in value of the portion of the

concentrating plant remaining, and all the machin-

ery and tools connected therewith, since said attach-

ment; that the defendant company is insolvent and

that all said attached property is not now of suffi-

cient value to more than satisfy defendant's said

judgment; that the excessive attachment made in

said action, and especially when taken in connection

with the property acquired by defendant, Charles D.

McLure, by virtue of his redemption, as a judgment

creditor, should and does, in fact, amount to a satis-

faction of his said judgment therein; that in any

event, even though a valid lien were obtained in the

first instance by said defendant under his said at-

tachment, and even though the judgment of said de-

fendant should not be deemed satisfied by reason of

his acts as aforesaid, nevertheless the said defendant,

Charles D. McLure has been guilty of such unreason-

able delay and laches in failing to have a levy and sale

made under execution upon said judgment, as to

constitute a waiver and abandonment of his said

pretended lien, and that the same should in equity

be postponed and subordinated to the attachment

lien of the complainant as hereinbefore set forth.

11. That the complainant, with leave of Court,

filed its petition in intervention in the aforemen-

tioned cause on the 8th day of January, 1907; that,

thereafter, to wit, on the 10th day of January, 1907,

the plaintiff in said action, Charles D. McLure, one

of the defendants herein, caused a writ of execution

to be issued out of this court upon his said judgment,

including also $ costs, claimed as keeper's
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charges, but nothing has been done thereunder; that

on the 12th day of January, 1907, complainant

caused a writ of execution to be issued out of the

State Court upon its said judgment, and delivered

same to the sheriff of Cascade County for service;

that in pursuance thereof, said sheriff levied upon

all the personal property of the defendant by deliv-

ering a copy of said writ of execution, together with

a notice to said John L. Tripp, who was then and

there in possession and control of the same, stating

that all personal property in his possession and

under his control belonging to the defendant com-

pany was attached in pursuance of said writ as pro-

vided by section 895 of the Code of Civil Procedure

of Montana; that said sheriff is unable to proceed

further with the service of said writ of execution on

account of the pretended lien of the said defendant,

Charles D. McLure, upon said property; that on the

day of January, 1907, the complainant herein,

with leave of Court, filed in this court its amended

and supplemental petition in intervention in the

aforementioned action, setting forth the facts sub-

stantially as above, and thereafter, to wit, on the 2d

day of February, 1907, on motion of the plaintiff in

said cause, Charles D. McLure, one of the defend-

ants herein, the said amended and supplemental

petition was by the Court dismissed; that the com-

plainant has no plain, speedy or adequate remedy at

law, and is relievable only in a court of equity; that

if a sale is had of said property under the said writ

of execution issued out of this court, in the said

action of Charles D. McLure, plaintiff, vs. Diamond
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R. Mining Company, defendant, and a certificate of

sale or deed is issued to the purchaser at said sale,

the same will constitute a cloud upon the title to saia

property and the rights of the complainant thereto

and will cause great and irreparable injury to the

complainant and all other creditors similarly situ-

ated.

12. That on account of the attachment sought to

be made by said defendant, Charles D. McLure, as

plaintiff in said action, through the writ issued out

of this court in said cause, and on account of the

writ of execution issued out of this court on the 10th

day of January, 1907, after the filing of complain-

ant's original petition in intervention in said cause,

whereby the plaintiff therein, Charles D. McLure,

defendant herein, is threatening to sell all of said

propert}', and in order to prevent anj^ conflict be-

tween this court and the State Court over the con-

troversy involved herein, tne complainant comes

into this court with its bill of complaint and asks

the permission of this court to proceed under its

execution issued upon its said judgment in the State

Court and levy upon and sell all the property of the

said defendant company, or so much thereof as may
be necessary to satisfy its demand; that if the de-

fendant, Charles D. McLure, is permitted to levy

upon and sell said property under execution great

and irreparable damage will be done complainant

and other creditors of the defendant company.

In consideration whereof, and for as much as com-

plainant is without full and adequate remedy in any

other court and is relievable only in this court,
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where alone the wrong done, as well as the injury

threatened, may be remedied or prevented, the com-

plainant prays that upon consideration of this its

bill of complaint, it may please the Court and your

Honors to permit the complainant, or the proper

officer, to take possession of and sell all the said de-

scribed property of the defendant company under

its execution, or so much thereof as may be neces-

sary to satisfy complainant's judgment aforesaid;

that the Court may order, adjudge and decree that

complainant has a first and prior lien upon all said

property, and that the attachment, or pretended at-

tachment, made in said cause of Charles D. McLure,

plaintiff, vs. Diamond R. Mining Company, defend-

ant, hereinbefore mentioned, is null and void and of

no effect, or in any event has become lost and aban-

doned ; that the judgment entered therein is void as

to this complainant, or in any event has become satis-

fied ; that the writ of execution therein be withheld

;

that the defendants herein, their officers, agents and

servants, be restrained and enjoined from selling or

disposing of in any manner whatsoever, under the

said writ of execution issued in the above-mentioned

action, any of the property herein described and set

forth; and for such other and further relief as to

the Court may seem meet and equitable.

A. C. GORMLEY,
Solicitor for Complainant.

(Complaint duly verified by R. S, Ford, as presi-

dent of plaintiff Great Falls National Bank.)
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EXHIBIT ''AA" (to Above Bill of Complaint).

United States Marshal's Office,

District of Montana.

I do hereby certify that I have received the hereto

annexed writ of attachment on the 14th day of De-

cember, A. D. 1901, and on the 16th day of Decem-

ber, 1901, at 9 o'clock A. M,. executed the same by

levying upon and attaching certain real estate here-

inafter referred to, standing upon the records of

Cascade County, State of Montana, in the name of

the defendant mentioned in said writ, by filing with

the county clerk of said county of Cascade, a copy

of said writ together with a notice that said property

was attached, a copy of which notice is hereby at-

tached and marked Exhibit "A" and by taking into

my custody, at two o'clock and twenty minutes P.

M. of the 18th day of December, A. D. 1901, the fol-

lowing described personal property belonging to

said defendant, and then and now situated and being

in said Cascade County, to wit:

(Here follows list of jDersonal property.)

EXHIBIT ^'A" (to Marshal's Return).

One-third interest in the Compromise Quartz
Lode Mining Claim, Patent Xo. 1964.

The Moulton Quartz Lode Mining Claim, Patent
Xo. 2471.

The South Carolina Quartz Lode Mining Claim,

Patent Xo. 3253 (The Unity Quartz Lode Mining
Claim, Patent Xo. 3253, all situated in Cascade

Count}^, Montana)..
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Lots 1, 2, 3, 4, 5 and 15 of Block 2, of the Frisco

Claim, lots 1, 2, 3, 4, 5, 12, 13, 14, and 15, Block No. 3

of the Frisco Claim.

Lots 1 and 2, 34, 35 and 36 of Block 6 of the Frisco

Claim.

Certain vacated streets and alleys in the town of

Neihart, Cascade County, Montana, more fully

shown by deeds to L. S. McLure, dated June 9th,

1899, used for Concentrator site.

Two water rights on Belt Creek.

The tramway and rights of way for the same, be-

tween Moulton mine and Concentrator building.

The water flume and right of way for same.

The quartz location known as Belt No. 2. Con-

centrator building, power-house, and buildings at

mine, and all machinery in all of the buildings afore-

said, including engines, hoists, etc., etc..

Office and household furniture, supplies and

moneys and credits on hand.

Exhibit ''C" [to Bill of Complaint].

In the District Court of the Eighth Judicial District

of the State of Montana, in and for the Counts/

of Cascade.

The State of Montana, to the Sheriff of Said County

of Cascade, Greeting:

Whereas, on the 12th day of February, A. D. 1902,

Great Falls National Bank recovered a judgment in

the said District Court of the Eighth Judicial Dis-

trict of the State of Montana, in and for the county

of Cascade, against Diamond R. Mining Company
for the sum of twenty-five thousand three hundred
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four & 84/100 dollars damages, with interest thereon

at the rate of eight per cent per annum till paid;

together with their costs and disbursements at the

date of said judgment, and accruing costs amounting

to the sum of thirty-seven and 70/100 dollars as ap-

pears to us of record.

And whereas, the judgment-roll in the action in

which said judgment was entered, is filed in the

clerk's office of said court, in the County of Cascade,

and the said judgment was docketed in said clerk's

office, in the said count}^, on the day and year first

above written, and the sum of $25,342.54, with in-

terest, and $1.00 accruing costs is now (at the date

of this writ) actually due on said judgment.

Now, you, the said sheriff, are hereby required to

make the said sum due on the said judgment for

damages, with interest as aforesaid, and costs and

accruing costs, to satisfy the said judgment out of

the personal property of the said debtor, or if suffi-

cient personal property of said debtor cannot be

found, then out of the real property in jowv county

belonging to said debtor, on the day whereon said

judgment was docketed in the said county, or at any-

time thereafter, and make return of this writ within

sixty days after your receipt hereof, with what

you have done endorsed hereon.

Witness the Hon. J. B. LESLIE, Judge of the said

Eighth Judicial District of the State of Montana,

at the Courthouse in the county of Cascade, this

7th day of October, A. D. 1908. Attest my hand and
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the seal of said Court, tlie day and year last above

written.

[Seal] C. C. PROCTOR,
Clerk.

By F. G. Woodworth,

Deputy Clerk.

Exhibit **D" [to Bill of Complaint].

In the District Court of the Eighth Judicial District

of the State of Montana, in and for the County

of Cascade.

The State of Montana, to the Sheriff of Said County

of Cascade, Greeting:

Whereas, on the 17th day of December, 190-1, The

American Engineering Works recovered a judgment

on the said District Court of the Eighth Judicial

District of the State of Montana, in and for the

county of Cascade, against Diamond R. Mining

Company for the sum of Four Hundred thirty-three

and 27/100 dollars damages, with interest thereon

at the rate of eight per cent per annum till paid;

together with their costs and disbursements at the

date of said judgment, and accruing costs amount-

ing to the sum of eight and 50/100 dollars as ap-

pears to us of record.

And whereas, the judgment-roll in the action in

which said judgment was entered is filed in the

clerk's office of said court, in the county of Cascade,

and the said judgment was docketed in said clerk's

office in the said county on the day and year first

above written, and the sum of $441.77, with interest

and $1.00 accruing costs, is now (at the date of this

writ) actually due on said judgment.
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Now, you the said sheriff, are hereby required to

make the said sum due on the said judgment for

damages, with interest as aforesaid, and costs and

accruing costs, to satisfy the said judgment, out of

the personal property of the said debtor, or if

sufficient personal property of said debtor cannot

be found, then out of the real property in your

county belonging to said debtor, on the day whereon

said judgment was docketed in the said county, or

at any time thereafter, and make return of this writ

within sixty days after your receipt hereof, with

what you have done endorsed hereon.

Witness: The Hon. J. B. LESLIE, Judge of the

said Eighth Judicial District of the State of Mon-

tana, at the Courthouse in the county of Cascade,

this 12 _day of Nov., A. D. 1908.

Attest my hand and the seal of said court, the

day and year last above written.

C C. PROCTOR,
Clerk.

By F. G. Woodworth,

Deputy Clerk.

[Endorsed] : Title of Court and Cause. Bill of

Complaint. Filed and Entered December 3, 1908.

Geo. W. Sproule, Clerk. By C. R. Garlow, Deputy
Clerk.
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And thereafter, to wit, on the 3d day of December,

1908, a subpoena in equity was duly issued

herein, in the words and figures following, to

wit:

[Subpoena.]

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Judicial

Circuit, District of Montana.

IN EQUITY.

The President of the United States of America,

Greeting : To the Great Falls National Bank, a

Corporation, American Engineering Works, a

Corporation, and Ed. Hogan, as Sheriff of Cas-

cade Comity, State of Montana, Defendants.

You are hereby commanded, that you be and ap-

pear in said Circuit Court of the United States afore-

said at the courtroom in Helena, Montana, on the

4th day of January, A. D., 1909, to answer a Bill of

Complaint exhibited against you in said court by

Charles D. McLure, Complainant, who is a citizen of

the State of Missouri, and to do and receive what the

said Court shall have considered in that behalf.

And this you are not to omit, under the penalty of

five thousand dollars.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 3d day

of December, in the year of our Lord one thousand'
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nine hundred and eight, and of our Independence the

133d.

[Seal] GEO. W. SPROULE,
Clerk.

By 0. E. Garlow,

Deputy Clerk.

Memorandum Pursuant to Rule 12, Supreme Court

U. S.

You are hereby required to enter your appearance

in the above suit, on or before the first Monday of

January next, at the Clerk's Office of said Court,

pursuant to said Bill ; otherwise the said Bill will be

taken pro confesso.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Garlow,

Deputy Clerk.

WIGHT & PEW,
Solicitors for Complainant, Helena, Mon-

tana.

United States of America,

District of Montana,—^^ss.

I hereby certify and return that I received the

within subpoena in equity on the 3d day of Decem-

ber, 1908, and that on the same day I served the said

Subpoena in Equity on the therein named Great

Falls National Bank by delivering to and leaving

with R. S. Ford, its President, a true copy thereof;

and upon the American Engineering Works by de-

livering to and leaving with Richard Bennett, its

agent and representative, a true copy thereof; and
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upon Ed. Hogan, Sheriff of Cascade County, Mon-

tana, personally, by delivering to and leaving with

him a true copy thereof; all at Great Falls, in Cas-

cade County, Montana.

Dated this 4th day of December, 1908.

AKTHUR W. MERRIFIELD,
United States Marshal.

By Harry Drumm,

Deputy.

[Endorsed] : No. 892. IT. S. Circuit Court, Ninth

Circuit, District of Montana. In Equity. Chas. D.

McLure vs. Great Falls Natl. B'ank et al. Sub-

poena. Filed Dec. 4th, 1908. Geo. W. Sproule,

Clerk. By C. R. Garlow, Deputy Clerk.

And thereafter, to wit, on the 1st day of February,

1909, a stipulation was filed herein, in the words

and figures following, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

CHARLES D. McLURE,
Complainant,

vs.

THE GREAT FALLS NATIONAL BANK et al.,

Defendants.

Stipulation [as to Pleadings].

It is hereby stipulated between the respective par-

ties hereto, that upon the defendants herein dismiss-

ing their bill of complaint filed in this court against

the above plaintiff, Charles D. McLure, and the
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United States Marshal, that the amended answer

and cross-bill of the above-named defendants may be

filed herein.

It is further stipulated that complainant consents

that said cross-bill as now drafted as a part of said

amended answer may be considered as fully as though

the same were filed as a separate pleading, and prop-

erly alleged the original bill and properly praj'ed for

process, and complainant expressly waives any and

all formal objections based upon the above defects.

It being further stipulated that the setting for

hearing on bill and answer shall apply to the answer

as amended; and that plaintiff's demurrer to the

cross-bill (hereafter to be filed) shall be heard at the

same time, if filed at or before such hearing.

WIGHT & PEW,
Solicitors for Complainant.

A. C. GORMLEY,
CLAYBERG & HOESKY,

Solicitors for Defendants.

Dated January 30, 1909.

[Endorsed] : Title of Court and Cause. Stipula-

tion. Filed Feb. 1st, 1909. Geo. W. Sproule, Clerk.

By C. R. Garlow, Deputy Clerk,



vs. Charles D. McLure. 47

And thereafter, to wit, on the 1st day of February,

1909, the Amended Answer and Cross^bill of de-

fendants was filed herein, being in the words and

figures following, to wit:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

CHARLES D. McLUEE,
Complainant,

vs.

THE GEEAT FALLS NATIONAL BANK (a Cor-

poration), AMEEICAN ENGINEEEING
WOEKS (a Corporation), and ED HOGAN,
as Sheriff of Cascade County, State of Mon-

tana,

Defendants.

Amended Answer and Cross-bill.

Come now the defendants in the above-entitled ac-

tion, and file this, their amended answer herein as

follows, to wit:

First: Admit the allegations contained in para-

graphs 1, 2, 3, 4, 8, 9, 10, 11, 12, 13, 14; 15 and 17

of said bill of complaint.

Second: Admit the allegations contained in para-

graph 5, save and except the allegations that the

United States Marshal levied upon all of the per-

sonal property, and all of the real property of the

said Diamond E. Mining Company, which allega-

tions defendants deny ;admit the allegations contained

in paragraphs 7 and 8 of said bill of complaint, save
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and except the allegation that the said United States

Marshal, advertised for sale, levied iqDon and sold all

of the real and personal property of the said Dia-

mond R. Mining Company, which allegation, defend-

ants deny, and they allege that the said United States

Marshal never at any time levied upon, or advertised

for sale or sold the ore bins blacksmith's shoj), a

portion of the power house, or tramway, all of which

were and are personal property, nor did he at any

time levy upon, advertise for sale or sell the Equator

Quartz Lode Mining Claim, which was, and is a

patented mining claim, being survey No. 3020.

'Third: Deny the allegations contained in para-

graph 16 of said bill of complaint.

Fourth : Admit, that on the 20th day of November,

1908, the defendant, Ed Hogan, as sheriff of Cascade

County, Montana, made a sale of the ore bins, tram-

way, blacksmith's shop, and a portion of said power

house, to the Great Falls National Bank, one of the

defendants herein, and admit that said sheriff had

given notice that he would sell the said Equator

Quartz Lode Mining Claim, as alleged in paragraph

18 of said bill of complaint, but deny all the other al-

legations of said iDaragraph 18.

Fifth : Deny the allegations of paragraphs 19 and
20 of said bill of complaint.

Sixth: Further answering said bill of complaint,

defendants allege that the property aforesaid, which
is set forth in paragraph 18 of said bill of complaint,

should not have been included in the list of property,

described in the marshal's certificate of sale, being

exhibit "A" of said bill of complaint, or in the mar-
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shal's deed thereafter executed, for the reason that

the same was never levied upon or advertised for sale

or sold, and that the complainant has never acquired

any right, title or interest in and to any of said prop-

erty, as will more fully appear by the return of the

said marshal on the writ of execution, issued out of

this court on complainant's judgment, a copy of

which return (save and except a description of cer-

tain personal property not involved in this action)

is hereto attached, marked exhibit "AA" and made a

part of this amended answer.

Seventh: Further answering, defendants allege

that the defendant. Great Falls National Bank had

a first and prior levy and attachment upon all of said

property, mentioned in said paragraph 16 which was

had and obtained by the said sheriff of Cascade

County, taking the said personal property into his

custody and possession, and by filing a notice with

the Clerk and Eecorder of said Cascade County on

the 17th day of December, 1901, to the effect that he

had levied upon and attached the said Equator

Quartz Lode Mining Claim, all in pursuance of the

writ of attachment, issued out of said court on said

judgment of said Great Falls National Bank against

said Diamond R. Mining Company, and defendants

allege further, that in selling and advertising for sale

the said described property, they were acting in pur-

suance of the w^rits of execution, issued out of said

court on the said judgments of the Great Falls

National Bank and the American Engineering

Works against the said Diamond R. Mining Com-

pany, as they had a lawful right to do.
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For a Separate Defense to Complainant's Bill of

Complaint, and as a Cross-bill of Complaint Herein,

Defendants Allege:

First: That the defendant, the Great Falls Nat-

ional Bank, is a corporation duly organized and ex-

isting under and by virtue of the National Banking

laws of the United States, and doing business as such

in the city of Great Falls, Cascade County and State

of Montana.

Second : That on the 17th day of December, 1901,

the defendant herein, Great Falls National Bank,

commenced a certain action in the District Court of

the Eighth Judicial District of the State of Montana,

in and for the County of Cascade, being numbered

3876 on the records of said court, against the Dia-

mond R. Mining Company, a corporation, as defend-

ant, by the filing of a complaint herein ; that imme-

diately after the filing of said complaint, and the

issuance of a smumons thereon, said Great Falls

National Bank, a plaintiff in said action, also made

and filed an affidavit of attaclmient in due form as

required by section 891 of the Code of Civil Proce-

dure of the State of Montana, and also furnished and

filed an undertaking on attachment in due form, with

two sufficient sureties, approved by the clerk, as re-

quired b}^ section 892 of the Code of Civil Procedure,

and thereupon a writ of attachment was duly issued

out of said court in said action, and directed to the

sheriff of said County of Cascade and State of Mon-

tana, as provided by section 893 thereof, and the same

was thereupon placed in the hands of the said sheriff

for service, and the said sheriff did on the 17th day of
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December, 1901, duly serve said writ of attachment,

by levying upon and attacbing all and singular the

property of every kind and character, both real and

personal, belonging to the said defendant. Diamond

R. Mining Company, the said sheriff making the

aforesaid levy upon said real estate of said defendant

by filing with the County Clerk and Recorder of

said County on said date a copy of said writ of at-

tachment, together with a description of said prop-

erty attached, and a notice that it was attached, all

as provided by section 895 of the Code of Civil Pro-

cedure of the State of Montana ; that a full and com-

plete description of the said real estate belonging to

said Diamond R. Mining Company, and so levied

upon and attached by the complainant, is as set forth

in the Marshal's certificate of sale attached to com-

plainant's bill of complaint, and referred to as Ex-

hibit ''A" and hereby made a part hereof; that after

the due service of sunmions in said cause upon s-aid

defendant, a judgment in due course was, on the 12th

day of February, duly given, made and entered in

said cause in favor of the said Great Falls National

Bank as plaintiff and against the said Diamond R.

Mining Company as defendant, for the sum of $25,-

304.84 and $37.70 costs, which judgment was there-

upon duly docketed in the office of the Clerk of said

Court ; that no part of said judgment has been paid,

and the whole thereof is still a valid and subsisting

indebtedness from the said Diamond R. Mining Com-
pany to the said bank, defendant herein.

Third: That on the 14th day of December, 1901,

the complainant, Charles D. McGlure, then and now
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a nonresident of the State of Montana, and then and

now a resident and citizen of the State of Missouri,

instituted an action in this court in the city of

Helena, County of Lewis and Clark and State of

Montana, as plaintiff, against the above-named Dia-

mond E. Mining Company as defendant, and on said

date there was issued out of said court a writ of at-

tachment in said cause, directed and delivered to the

United States Marshal for the District of Montana

for service ; that in pursuance of said writ of attach-

ment said United States Marshal filed a notice of at-

tachment with the County Clerk and Recorder of the

County of Cascade and State of Montana, upon the

16th day of December, 1901, thereby levying upon

certain real estate in said Cascade Count}^, Montana,

belonging to said Diamond E. Mining Company, and

described in said notice, the return of said Marshal

on said writ of attachment, containing a full and cor-

rect description of the said property levied upon,

being hereto attached, marked Exhibit ''AA" and

made a part hereof ; that the United States Marshal

also levied upon and attached all the personal prop-

erty of the said defendant. Diamond R. Mining

Company, under said writ of attachment; that sum-

mons in said action was served upon L. S. McLure as

President of the said Diamond R. Mining Company,

and on the 16th day of January, 1902, a judgment by

default was entered in said cause in the city of

Helena, Lewis and Clark County, Montana, in favor

of the said Charles D. McLure as plaintiff, and

against the Diamond R. Mining Company as defend-

ant, for the sum of $86,180.00 and $53.30 costs.
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Fourth : That the said Charles D. McLure never at

any time caused or requested a writ of execution to

be issued out of this Court on said judgment until

on, to wit : the 10th day of January, 1907, upon which

date a writ of execution was issued out of this Court

on said judgment, and was delivered to A. W. Mer-

rifield. United States Marshal for the District of

Montana, for service; that the said United States

Marshal did proceed with the service of said writ by

advertising for sale all the real estate and personal

property theretofore attached in said action as afore-

said, the notice of sale being published in the "Great

Falls Daily Tribune" on the 3d, 10th, 17th and 24th

days of February, 1907, and in no other manner, a

copy of which notice of sale is attached to the said

Marshal's return on said writ of execution herein-

before referred to, marked Exhibit "AA" and made
^ part hereof ; that all of the real estate so levied upon

and advertised for sale was on the 26th day of

February, 1907, sold by the said United States Mar-

shal to the said Charles D. McLure, who thereupon

received from said United States Marshal a cer-

tificate of sale, which is Complainant's Exhibit "A"
aforesaid and made a part hereof ; that thereafter, to

wit, on the 27th day of February, 1908, the said

United States Marshal made, executed and delivered

to said Charles D. McLure his deed of said real prop>-

erty, as described in said certificate of sale, and the

same was on the 28th day of February, 1908, duly

recorded in the office of the Clerk and Recorder of

said Cascade County, Montana.
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Fifth : That on the 7th day of October, 1908, the

defendant herein, Great Falls National Bank, after

leave and upon the order of said court in which it

had recovered judgment as aforesaid, caused a writ

of execution to be issued out of the of&ce of the Clerk

of said Court upon its said judgment, w^hich said

writ was directed and delivered to the sheriff of

Cascade County, Montana for service ; that, in pur-

suance of said writ of execution, the said sheriff did

thereupon again levy upon the Equator Quartz Lode

Mining Claim, sur^^ey No. 3020, being a patented

mining claim, in Montana (unorganized) mining

district, Cascade County, Montana, by filing a notice

of his levy upon said described property, \^dth a copy

of said writ of execution, with the Clerk and Re-

corder of said Cascade County, Montana (being part

of the same property specifically levied upon by the

sheriff of said County, under the writ of attachment

issued in said cause as hereinbefore referred to),

and said sheriff did proceed to advertise all the

right, title and interest of the said Diamond E. Min-

ing Company in and to said Equator Quartz Lode

Mining Claim, for sale on the 4th day of December,

1908, under said writ of execution; that on the 3d

day of December, 1908, the said sheriff was restrained

from proceeding with said sale by an order issued

out of this Court in this action; that thereafter, to

wit: on the 11th day of December, 1908, on applica-

tion of said Charles D. McLure, a preliminary in-

junction was granted by this court in this action,

whereby the said defendants herein, were enjoined
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from selling said property, or proceeding further un-

der said writ of execution.

Sixth : That on the 6th day of August, 1902, the

defendant herein, American Engineering Works, a

corporation, organized and existing under the laws

of the State of West Virginia, commenced a certain

action in the District Court of the Eighth Judicial

District of the State of Montana, in and for the

Count}^ of Cascade, being No. 4009, against the said

Diamond R. Mining Company, a corporation, as de-

fendant, and thereafter, to wit, on the 17th day of

December, 1904, a judgment was duly given, made

and entered in said court in said cause in favor of

said American Engineering Works as plaintiff, and

against the said Diamond E. Mining Company for

the sum of $441.77; that said judgment was duly

docketed in the office of the clerk of said court, and

thereby l^ecame a lien upon all said companj^'s real

estate in said Cascade County; that no part of said

judgment has been paid and the whole thereof is still

a valid and subsisting indebtedness from the said

company to the said American Engineering Works.

Seventh: That on the 12th day of November,

1908, the defendant, American Engineering Works,

caused a writ of execution to be issued out of the

office of the Clerk of said Court upon its said judg-

ment, which said writ was directed and delivered to

the sheriff of Cascade County, Montana, for service

;

that said sheriff did proceed to advertise all the right,

title and interest of the said Diamond R. Mining

Company, in and to said Equator Quartz Lode Min-

ing Claim, for sale on the 4th day of December, 1908,
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under said writ of execution, but that the said sheriff

and the defendants were restrained and enjoined

from proceeding with said sale by reason of the re-

straining order and preliminary injunction issued

out of this Court as hereinbefore set forth.

Eighth : Defendants aver that the said certificate

of sale and the said deed executed by the said A. W.
Merrifield, as United States Marshal aforesaid, to

the said Charles D. McLure, are, and each of them is,

null and void so far as passing any title whatsoever

to said McLure in or to said Equator Quartz Lode

Mining Claim, is concerned, for the reason that no

levy was made thereon under the writ of attachment

or the writ of execution in said action of Charles

D. McLure vs. Diamond R. Mining Company, and

for the further reason that the said Equator Lode

was not advertised or noticed or offered for sale by

the said Marshal, nor was the same sold by the said

Marshal, and the inclusion of said Equator Lode in

the property described in said certificate of sale and

the said Marshal's deed was therefore a nullity.

Ninth: Defendants further aver that the said cer-

tificate of sale and the said marshal's deed are, and

each of them is, null and void in toto, and that the

same and the pretended salementioned therein, should

be set aside and held fornaught, for the following rea-

sons : (a) The said sale was of real property, consist-

ing of several known lots or parcels, includingmining

claims, town lots, etc., which should have been sold

separately as provided by section 1227 of the Code

of Civil Procedure of the State of Montana, and

w^hich would have been the best and most advan-
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tageous way of selling said property, whereas ail of

said real estate (except the Belt No. 2 Quartz Lode

Mining Claim, which was not the property of said

defendant) was sold in one lot, contrary to the pro-

visions of said statute, and to the damage and preju-

dice of said Diamond R. Mining Company and of

these defendants, as judgment creditors and re-

demptioners. (b) The said notice or advertise-

ment of said sale, as hereinabove set forth, was pub-

lished only on the 3d, 10th, 17th and 24th days of Feb-

ruary, 1907, in the issues of that date in the ''Great

Falls Daily Tribune," a newspaper printed and

published daily in the city of Great Falls, Cascade

County, Montana, all of said publications being on

Sunday, and being therefore null and void.

Tenth: That the said judgment of said complain-

ant, Charles D. McLure, in said case so brought and

prosecuted in this court against the Diamond R.

Mining Company, as in this cross-bill alleged, never

became a lien upon said Equator Quartz Lode Min-

ing Claim, but in any event such pretended lien was

subject to the attachment lien of the defendant,

Great Falls National Bank, duly levied thereon in

its suit as plaintiff against the Diamond R. Mining

Company as defendant, as hereinbefore alleged, at

a time when the said defendant, C. D. McLure, had

no lien of any kind upon said Equator Quartz Lode

Mining Claim; that such pretended lien of said

McLure was also subject to the lien of said American

Engineering Works, and also became entirely lost

by the acts of said McLure as hereinbefore alleged,.



58 The Great Falls National Bank et al.

Eleventh: That the purpose of this suit is to pro-

cure relief from this court by its decree deciding

and determining that said Great Falls National

Bank's attachment duly created and levied, as

herein alleged, upon the Equator Quartz Lode Min-

ing Claim, is prior in point of time and superior in

law to any lien of the complainant, Charles D. Mc-

Lure; determining and deciding that the said

Charles D. McLure acquired no rights in, to or upon

the said Equator Quartz Lode Mining Claim, or any

part thereof, by the proceedings taken in his behalf

in his suit against the Diamond E. Mining Companj^,

as herein alleged, or by the sale made by the said

A. W. Merrifield, as marshal of this court, to the

said Charles D. McLure, as herein alleged, or by

the certificate of said sale given by the said A. W.
Merrifield, as marshal of this court, to the said

Charles D. McLure, or by the deed from said A. W.
Merrifield, as marshal of this court, to the said

Charles D. McLure, as herein full}^ alleged.

Twelfth: That the amount involved in this suit is

in excess of the sum of $2,000, to wit, the value of

the Equator Quartz Lode Mining Claim, with the

appurtenances and other property upon which no

attachment or execution was ever leA^ied in the suit

of Charles D. McLure vs.. Diamond R. Mining Com-

pany heretofore pending in this court as hereinbe-

fore in this cross-bill alleged.

Thirteen: Defendants aver that the said Diamond

R. Mining Company has not now, nor has it ever

had, an}^ other property of any kind than that above

described out of which defendants might satisfy
I
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their said judgments, or either of them, in whole or

in part; that the said certificate of sale and mar-

shal's deed cast a cloud upon the title of said prop-

erty and upon the defendants' liens thereon; that

defendants have no plain, speedy or adequate rem-

edy at law, and are relievable only in a court of

equity.

Forasmuch as defendants, under their cross-bill

of complaint herein, can have no plain, speedy or

adequate remedy except in this court and to the end,

therefore, that the complainant may, if he can show

why defendants, your orators, should not have the

relief herein prayed for, make a full disclosure and

discovery of all the matters aforesaid according to

the best and utmost of his knowledge, remembrance,

information and belief, and a full, true and perfect

answer make to the matters hereinbefore alleged,

but not under oath, an answer under oath being

hereby expressly waived, your orators, the defend-

ants, pray this Honorable Court for a decree de-

ciding and determining that the attachment lien of

the said Great Falls National Bank, duly created

and levied, as hereinbefore alleged, upon the

Equator Quartz Lode Mining Claim, and also the

judgment lien of the American Engineering Works,

are prior in time and superior in law and equity to

any lien of the said Charles D. McLure, deciding and

determining that the said Charles D. McLure ac-

quired no rights in or to and no lien upon the said

Equator Quartz Lode Mining Claim by the proceed-

ings taken in his behalf in the suit of Charles D.

McLure against the Diamond R. Mining Company
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as hereinbefore alleged, or by the sale made by the

said A. W. Merrifield as marshal of this court, in said

suit, to the said Charles D. McLure, or by the certi-

ficate of said sale issued thereon by the said A. W.
Merrifield, as marshal of this court, to the said

Charles D. McLure, or by the deed of the said A. W.
Merrifield as marshal of this court to the said

Charles D. McLure, except subject and subservient

to the liens and attachment of youi; orators, the de-

fendants, upon the said Equator Quartz Lode Min-

ing Claim, as hereinbefore alleged; deciding and

determining that the said certificate of sale and said

deed executed by the said A. W. Merrifield, as

marshal of this court, be set aside and held for

naught in so far as the same refers and applies to

the said Equator Quartz Lode Mining Claim and

your orators; that the said Charles D. McLure be

charged and decreed to have no right, title or inter-

est in and to the said Equator Quartz Lode Mining

Claim, or any part thereof, except subject and sub-

servient to the rights and liens of your orators, the

defendants, and that your orators and each of them

have such other and further relief as to the court

may seem meet and equitable.

A. C. GORMLEY,
Solicitor for Defendants.

•

State of Montana,

County of Cascade,—ss.

R. S. Ford, being first duly sworn, deposes and

says that he is the president of the Great Falls

National Bank, a corporation organized and existing
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under and by virtue of the National Banking laws

of the United States, one of the defendants herein,

and he makes this verification for and on their be-

half ; that he has read the foregoing amended answer

and cross-bill of complaint and knows the contents

thereof, and that the matters and things herein

stated are true as he verily believes.

R. S. FORD.

Subscribed and sworn to before me this 23d day

of January, 1909.

[Seal] RICHARD BENNETT,
Notary Public for the State of Montana, in and for

the County of Cascade.

Exhibit *'AA" [to Amended Answer and Cross-bill],

COPY OF U. S. MARSHAL'S RETURN ON
WRIT OF EXECUTION IN THE CASE OF
CHARLES D . McLURE vs. DIAMOND R.

MINING COMPANY.

United States of America,

District of Montana,—ss.

I hereby certify and return that I received the

execution to which this return is attached on the

31st day of January, A. D. 1907, and that I executed

the same as follows, to wit:

On the first day of February, A. D. 1907, at Nei-

hart, Cascade County, Montana, under and by virtue

of said writ of execution I levied upon certain real

estate standing upon the records of Cascade County,

State of Montana, in the name of the defendant

mentioned in said writ, and in the possession of the

U. S. Marshal of Montana by virtue of an attach-
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ment theretofore on the 16th day of December, 1901,

levied, which said real estate is particularly de-

scribed in the notice hereto attached marked exhibit

**A," and which notice I posted, filed and advertised

as follows on the firct day of February, A. D. 1907,

one copy thereof I posted upon the front of the office

building of said execution defendant, one copy upon
the bulletin board of the U. S. postoffice, one copy

upon front of concentrator building of said execu-

tion defendant, and one copy upon the front of the

mine building on the Moulton Mining Claim belong-

ing to said execution defendant, all in public places

at Neihart, Cascade County, Montana; one copy

thereof I filed in the office of the County Clerk and

Eecorder of said Cascade County, on the second day

of February, A. D. 1907, and on the said day I pro-

cured said notice to be published in the ''Great

Falls Tribune,^' the affidavit of which publication is

hereto attached.

On the 18th day of February, A. D. 1907, at Nei-

hart, Cascade County, Montana, I levied upon cer-

tain personal property of the execution defendant,

which personal property is mentioned in the notice

of Marshal's sale hereto attached, marked Exhibit

"B" and more particularly described and listed as

personal property sold at Marshal's sale in the list

hereto attached marked Exhibit "C"; which notice

of sale marked Exhibit ''B" I posted on the said

18th day of February, A. D. 1907, as follows, to wit,

one copy thereof on the outside front of the office

building of execution defendant, one copy upon the

bulletin board of the U. S. postoffice, and one copy
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upon the outside front of the mine building of exe-

cution defendant's Moulton Mine, all in public and

conspicuous places at Neihart, Cascade County,

Montana.

On the 26th day of February, A. D. 1907, at ten

o'clock A. M. of said day, I sold at public vendue

to the highest bidder, for cash, the said personal

property so described, listed and advertised as per

exhibits "B" and "C" hereto attached, to Charles

D. McLure, the execution creditor named in said

execution, he being the highest bidder, in lots and

for the sum entered in said exhibit ''C," amounting

in whole to the sum of $778.00.

The sale of said goods and chattels not being suffi-

cient to satisfy said execution, I did at eleven o'clock

A. M. of said 26th day of February, A. D. 1907, at

Neihart, Cascade County, Montana, on the premises

of the said Diamond R. Mining Company oifer for

sale at public vendue to the highest bidder for cash

the real estate described in said notice of sale of

real estate hereto attached and marked Exhibit "A"
and thus sold the same and the whole thereof, in

two lots as follows: Lot No. 1—The Belt No. 2

Quartz Lode Mining Claim.

Charles D. McLure being the highest bidder there-

for, I sold said Belt No. 2 Quartz Lode Mining

Claim to the said Charles D. McLure for $100.00,

Lot No. 2 being all the rest, residue and re-

mainder of the said real estate so levied upon and

advertised for sale together with the tenements,

hereditaments, fixtures and appurtenances thereunto

belonging or appertaining as described in said
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Marshal's notice of sale of real estate hereto at-

tached referred to and designated as Exhibit "A,"
and the deeds and records therein referred to, I then
and there exposed and offered for sale at public

vendue to the highest bidder for cash, in one lot as

aforesaid, having been required to thus expose and
sell the same by written request of said execution

defendant Diamond R. Mining Company by W. P.

Wren, Secretary thereof, and consented to in writ-

ing by Charles D. McLure, execution creditor, which

written request is hereto attached and marked Ex-

hibit "D" and thus sold the same to Charles D.

M'cLure for $120,000.00, that amount being the high-

est bid therefor and the bid of Charles D. McLure.

That I thus sold the said personal property for

the sum of $778.00, and said real estate for the sum

of $120,100.00, being paid in total, $120,878.00.

That at the time and place of the said sale of real

property, viz.: at eleven o'clock A. M. of the said

26th day of February, A. D. 1907, at Neihart, in

Cascade County, Montana, on the premises of said

Diamond R. Mining Company, when I offered for

sale the last lot, viz: Lot sale No. 2 of real estate, I

was orally notified by Ira T. Wight, counsel for

Charles D. McLure, the execution creditor, that Lots

No. 1, 2, 3 and 4 in Block No. 2 of the Frisco Claim,

being a part of the real estate so levied upon, ad-

vertised and then and there offered for sale in sale

Lot No. 2, had theretofore been sold under execution

of one G. F. Bartlett and Sheriff's deed given there-

for; whereupon I announced that only such interest

if any as the execution defendant holds therein at
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the date of this levy and sale is here offered for sale

or sold.

The full amount of judgment, interest and costs

as computed by me is as follows

:

Jan. 16, 1902, Judgment $86,180.00

Costs 53.30

$86,233.30

Int. on same to February 26, 1907, at 8% . 35,259.82

Jan. 26, 1904, Marshal's costs 3,846.00

Int. on same to Feb. 26, 1907 948.68

Feb. 26, 1907, Marshal's fees, expenses,

levy and sale 681.19

Cost publishing notice of sale 16.20

Clerk's cost issue and return execution. .

.

2.50

$126,987.68

The amount received for said property at said

sale, as above stated, was the sum of $120,987.00 and

was disbursed by me as follows:

Total amount for which

property sold $120,878.00

Paid U. S. Marshal's fees

and expenses $ 681.19

Cost publishing notice of

sale 16.20

Paid cost Clerk issue and

return execution 2.50

Paid Judgment creditor,

Charles D. McLure... 120,178.00

$120,878.00
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Dated tliis 26th day of February, A. D. 1907.

ARTHUR W. MERRIFIELD,
U, S. Marshal.

By Scott N. Sanford,

Deputy.

Exhibit **A" [to Amended Answer and Cross-bill].

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

CHARLES D. McLURE,
Plaintiff,

vs.

DIAMOND R. MINING COMPANY (a Corpora-

tion),

Defendant.

To be sold at Marshal's sale on the 26th day of

February, A. D. 1907, at the hour of 11 o'clock A.

M., at Neihart, Cascade County, Montana, on the

premises of the said Diamond R. Mining Company:

One-third interest in the Compromise Quartz Lode

Mining Claim, Patent No. 1964.

The Moulton Quartz Lode Mining Clami, Patent

No. 2471.

The Sojith Caroline Quartz Lode Mining Claim

Patent No. 3153.

The Unity Quartz Lode Mining Claim, Patent

No. 3253.

(All situate in Cascade Count.y, Montana.)

Lots 1, 2, 3, 4, 5 and 15 of Block No. 2 of the Frisco

Claim.

Lots 1, 2, 3, 4, 5, 12, 13, 14 and 15, Block No. 3, of

the Frisco Claim.

Lots 1 and 2 of Block No. 5 of the Frisco Claim.
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Lots 1 and 2, 34, 35 and 36 of Block No. 6 of the

Frisco Claim.

Certain vacated streets and alleys in the town of

Neihart, Cascade County, Montana, more fully

shown by deeds to L. S. McLure, dated June 9th,

1899, used for concentrator site.

The two water rights on Belt Creek.

The tramway and rights of way for same, between

Moulton Mine and concentrator building.

The water flume and the rights of way for same.

The quartz location known as Belt No. 2.

Concentrator building, power-house and buildings

at mines, and all machinery in all the buildings

aforesaid, including engines, hoists, etc., etc.

Together with all fixtures and appurtenances

thereunto belonging, all situated in Cascade County,

Montana.

Dated this 2d day of February, 1907.

ARTHUR W. MERRIFIELD,
'United States Marshal for the District of Montana.

Exhibit *'B" [to Amended Answer and Cross-bill].

United States of America,

District of Montana,—ss.

Public notice is hereby given that by virtue of a

writ of execution, dated January 12, A. D. 1907,

issued out of the Circuit Court of the United States

for the District of Montana, on a judgment rendered

in said court, on the 16th day of January, A. D.

1902, in favor of Charles D. McLure and against
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the Diamond R. Mining Company, I have, on this

18th day of February, A. D. 1907, levied upon the

following described personal property, situate in the

County of Cascade, State of Montana, to wit

:

Pipe-fittings, bolts, belting, packing, pumps, house-

hold, office and kitchen goods and furniture and sup-

plies; shafting, blocks, pulleys, iron, lumber, nails,

screws, electric fittings, wire, lamps, washers, valves,

and any and all other tools, implements, fittings,

supplies, a more particular description of which

may be found in the return on the w^rit of attach-

ment issued by said court in the case of Charles D.

McLure against the Diamond R. Mining Company;

and that I will accordingly offer said personal prop-

erty for sale, at public vendue, to the highest bidder,

for cash, on the 26th day of February, A. D. 1907,

at 10 o'clock A. M., or as soon thereafter as possible,

at Neihart, Montana, in said District, on the prem-

ises of the Diamond R. Mining Company.

Dated Helena, Montana, February 18th, A. D.

1907.

ARTHUR W. MERRIFIELD,
U. S. Marshal, District of Montana.

By Scott N. Sanford,

Deputy.

BACH, WIGHT & THOMPSON,
Plaintiff's Attorneys.
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Exhibit **C" [to Amended Answer and Cross-bill].

Personal property of Diamond R. Mining Com-

pany sold at Marshal's sale, February 26thj 1907,

under execution to which this is attached.

Lot No. 1 in Concentrator Building.

Sold to Charles D. McLure for $100.00.

Lot No. 2 in concentrator.

Sold to Charles D. McLure, for $35.00.

Lot No. 3 in Assay Office.

Sold to Charles D. McLure, for $200.00.

Lot No. 4, Iron House.

Sold to Charles D. McLure, for $18.00.

Lot No. 5, Tool House.

Sold to Charles D. McLure, for $5.00.

Lot No. 6, in Office Warehouse.

Sold to Charles D. McLure, for $420.00.

[Endorsed] : Title of Court and Cause. Amended

Answer and Cross-bill. Filed Feb. 1st, 1909. Geo.

W. Sproule, Clerk. By C. R. Garlow, Deputy

Clerk.
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And thereafter, to wit, on the 1st day of February,

1909, Demurrer to the Cross-bill was filed here-

in, said Demurrer being in the words and figures

following, to wit:

In the Circuit Court of the United States, Ninth

Circuit, District of Montana.

CHARLES D. McLURE,
Complainant,

YS.

THE GREAT FALLS XATIOXAL BAXK (a

Corporation) , AMERICAN ENGIXEER-
ING WORKS (a Corporation), and ED
HOGAN, as Sheriff of Cascade County, State

of Montana.

Defendants.

Demurrer [to Cross-bill].

Demurrer of Charles D. McLure, complainant, to

the cross-bill of complaint of the defendants above

named

:

And now comes the complainant, Charles D. Mc-

Lure, and not confessing any of the matters in

the cross-bill of complaint of defendants herein to

be true, demurs to the cross-bill of complaint of

the defendants herein filed, and says the same does

not state any matter of equity entitling the defend-

ants herein to the relief prayed for in said cross-

bill, nor are the facts as stated in said cross-bill suffi-

cient to entitle defendants to any relief against this

complainant.
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Wherefore, complainant prays the judgment of

this Court whether he shall further answer said

cross-bill, and that he be dismissed with his costs

under said cross-bill of complaint of defendants.

Dated January 25, 1909.

WIGHT & PEW,
Solicitors for Complainant.

I, Ira T. Wight, solicitor for complainant in the

above, do certify that the foregoing demurrer, in

my opinion, is well founded in law.

IRA T. WIGHT,
Solicitor for Complainant.

State of Georgia,

County of Fulton,—ss.

I, Charles D. McLure, complainant in the above

cause, being duly sworn, do say that the foregoing

demurrer in not interposed for delay.

CHAELES D. McLURE.

Subscribed and sworn to before me this first day

of February, A. D. 1909.

[Seal] HANSON W. JONES,
Notar}^ Public in and for Fulton County, State of

Georgia.

My commission expires Mch. 2, 1909.

HANSON W. JONES.

[Endorsed] : Title of Court and Cause. Demur-

rer to Cross-bill. Filed as of date Feb. 1, 1909.

Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 5th day of April, 1909,

an Order Sustaining the Demurrer to the Cross-

bill was duly made and entered herein, in the

words and figures following, to wit:

[Order Sustaining Demurrer to Cross-bill.]

In the Circuit Court of the United States^ Ninth

Circuit, District of Montana^

No. 892.

CHARLES D. McLURE,
vs.

GREAT FALLS NATIONAL BANK et al.

This cause, heretofore submitted to the Court

upon demurrer to the cross-bill, and for hearing

upon bill and answer, came on regularly at this time

for the judgment and decision of the Court; and

after due consideration, it is ordered that said de-

murrer to cross-bill be, and the same hereby is, sus-

tained, and that a decree be entered in favor of the

complainant upon bill and answer. Exception of

defendants noted.

Entered in open court April 5th, A. D. 1909.

GEO. W. SPROULE,
Clerk.
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And thereafter, to wit, on the 10 day of April, 1909,

Decree was duly rendered and entered herein,

being in the words and figures following, to wit

:

In the Circuit Court of the United States, Ninth

Circuit, District of Montana.

CHARLES D. McLURE,
Complainant,

V'S.

THE GREAT FALLS NATIONAL BANK (a

Corporation), AMERICAN ENGINEER-
ING WORKS (a Corporation), and ED
HOGAN, as Sheriff of Cascade County, State

of Montana.

Defendants.

Decree.

This cause coming on to be heard upon the cross-

complaint of the defendants herein and the demur-

rer of the complainant to the said cross-complaint

of defendants; and upon the bill of complaint of

complainant and amended answer of the defend-

ants thereto, the same having been heretofore, to

wit, on Monday, the fourth day of January, 1909,

set down for hearing upon bill and answer;

And counsel for respective parties having there-

after appeared and submitted to the Court their ar-

guments in said cause; and the Court being fully

advised in the premises:

It is ordered, adjudged and decreed, that the de-

murrer to said cross-bill be sustained, and that said
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cross-bill of complaint be and the same is hereby

dismissed.

It is further ordered, adjudged and decreed, that

the said defendants, the Great Falls National Bank,

a corporation, American Engineering Works, a cor-

poration, and Ed Hogan, as Sheriff of Cascade

County, State of Montana, their and each of their

servants, agents, employees, attorneys and assigns,

be, and they are hereby, permanently enjoined and

restrained from seizing, selling or removing, or in

any way interfering with the property, or any part or

portion of the same, described as follows

:

One-third interest in the Compromise Quartz

Lode Mining Claim, Patent No. 1964.

The Moulton Quartz Lode Mining Claim, Patent

No. 2471.

The South Carolina Quartz Lode Mining Claim,

Patent No. 3153.

The Unity Quartz Lode Mining Claim, Patent

No. 3253. All situate in Cascade County, Montana.

Lots 1, 2, 3, 4, 5 and 15, of Block No. 2, of the

Frisco Claim.

Lots 1, 2, 3, 4, 5, 12, 13, 14, and 15, Block No. 3, of

the Frisco Claim.

Lots 1 and 2 of Block No. 5, of the Frisco Claim.

Lots 1 and 2, 34, 35 and 36, of Block No. 6 of the

Frisco Claim.

Certain vacated streets and alleys in the town of

Neihart, Cascade County, Montana, more fully

shown by deeds to L. S. McLure, dated June 9th,

1899, used for concentrator site.

The two water rights on Belt Creek.
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The tramway and right of way for same, between

Moulton Mine and the Concentrator Building.

The water flume and the rights of way for same.

The quartz location known as Belt No. 2.

Concentrator Building, power-house, and build-

ings at mines, and all machinery in all the build-

ings aforesaid, including engines, hoists, etc., etc.

Together with all fixtures and appurtenances

thereunto belonging, all situate in Cascade County,

Montana.

All of said property being as described in Exhibit

"A" to the Marshal's return of the sale of real estate

under execution in the case of Charles D. McLure vs.

The Diamond R. Mining Company issued under judg-

ment rendered by this Court in said cause ; including

the property described in the deeds and records re-

ferred to in said Marshal's return, a copy of said

Marshal's return being attached to defendant's

amended answer and cross-bill of complaint herein.

Further ordered, that complainant have and re-

cover his costs from the defendants herein.

Done in open court this 10th day of April, 1909.

WILLIAM H. HUNT,
Judge.

[Endorsed] : Title of Court and Cause. Decree.

Filed and Entered April 10, 1909. Geo. W. Sproule,

Clerk.

Certificate to Enrolled Papers.

Whereupon, said pleadings, process and final de-

cree are entered of final record herein in accordance

with the law and the practice of this court.
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Witness my hand and the seal of said court at

Helena, Montana, this 10th day of April, A. D.

1909.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Garlow,

Deputy Clerk.

And thereafter, to wit, on the 24th day of April,

1909, defendants filed their Assignment of Er-

rors herein in the words and figures following,

to wit:

In the Circuit Court of the United States, Ninth

Circuit, District of Montana.

CHARLES D. McLURE,
Complainant,

vs.

GREAT FALLS NATIONAL BANK (a Cor-

poration), AMERICAN ENGINEERING
WORKS (a Corporation), and ED HOGAN,
as Sheriff of Cascade County, State of Mon-

tana,

Defendants.

Assignment of Errors.

The above-named defendants, the Great Falls Na-

tional Bank, American Engineering Works, and

Ed Hogan, as Sheriff of Cascade County, State of

Montana, file the following assignment of errors,

upon which they will rel}^ upon this appeal from

the final decree made and entered by the Court in
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the above-entitled action on the 10th day of April,

1909.

The appellants assign as errors upon this appeal

the following, to wit:

That the Court erred in granting the final decree

and permanent injunction in this case for the follow-

ing reasons, to wit:

1. The bill of complaint did not state facts suffi-

cient to entitle the complainant to the relief prayed

for, or any relief whatever, and that said bill is with-

out equity.

2. That issues of fact were raised by the amended

answer of these appellants to said bill of complaint,

which in law and equity prohibited the Court from

making and entering a decree upon a hearing upon

the bill and amended answer.

3.. That it appears undisputed from the said com-

plainant's bill and the amended answer of the de-

fendants and defendants' cross-bill that the Equator

quartz lode mining claim was never levied upon, ad-

vertised or sold by the United States Marshal under

process issued out of this coui^t, or otherwise, and

that the said Equator quartz lode mining claim had

been levied upon by these defendants under a writ of

attachment issued out of the District Court of the

Eighth Judicial District of the State of Montana, in

and for the County of Cascade, at a time prior to

said complainant's obtaining any lien thereon and

that the said Equator quartz lode mining claim had

also been levied upon by these defendants and apjDel-

lants in the aforementioned suit by virtue of a writ
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of attachment issued out of the aforementioned court

prior to complainant's obtaining any lien thereon.

4. That it appears undisputed from the plead-

ings in this case that the complainant herein never

had any lien upon the Equator quartz lode mining

claim, except subject to the lien of these defendants

and appellants, and that the Marshal of this Court

did not advertise or sell the said Equator quartz

lode mining claun under the process issued by this

Court, or otherwise, and that the lien of these de-

fendants and appellants was the first lien upon the

said Equator quartz lode mining claim and entitled

to protection as such.

5. _ That it is undisputed in this case as appears

by the pleadings herein that the Marshal of this

court did give to said complainant a certificate of

sale under the execution issued in favor of com-

plainant herein, which named, covered and included

the Equator quartz lode mining claim, when in

truth and in fact the said complainant never had

any lien upon the said Equator quartz lode mining

claim, except subject to the lien of these defendants

and appellants, and that the said Marshal never lev-

ied upon, advertised or sold the said Equator quartz

lode mining claim under the process upon which

said certificate of sale was issued.

6. That it is undisputed in this case, as disclosed

by the pleadings herein, that the Marshal of this

court did execute and deliver to the complainant

herein a Marshal's deed which included and cov-

ered the Equator quartz lode mining claim, when
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in truth and in fact the Man^hal of this court never

advertised or sold the said Equator quartz lode min-

ing claim, and that the complainant herein never

had any lien upon the said Equator quartz lode min-

ing claim, save and except subject to a lien of these

defendants and appellants.

The Circuit Court erred in sustaining complain-

ant's demurrer to defendants' and appellants'

cross-bill and in entering a decree or order dismiss-

ing said cross-bill for the following reasons:

1. That the said cross-bill states facts sufficient

to entitle these defendants and appellants to the

relief prayed for therein.

2. That by the demurrer of said complainant to

said cross-bill, said complainant admitted all the al-

legations of said cross-bill properly pleaded; that

the allegations in said cross-bill thus admitted were

and are sufficient to warrant the relief asked by

these defendants and appellants in said cross-bill.

3. That under the rules and practice of this

Court and courts of equity of the United States, de-

fendants and appellants were entitled to a reason-

able time after said demurrer was sustained to

amend their said cross-bill.

In order that the foregoing assignment of errors

m'ay be made to appear of record, the said defend-

ants and appellants, the Great Falls National Bank,

American Engineering Works, and Ed Hogan, as

Sheriff of Cascade County, State of Montana, pre-

sent the same to the Court and pray that such dis-

position be made thereof as is in accordance with
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the laws and statutes of the United States in such

cases made and provided.

CLAYBEEG & HOESKY,
A. C. GORMLEY,

Solicitors for Defendants and Appellants.

Service of the foregoing assignment of errors ad-

mitted and co]3v received this 24th day of April,

1909.

WIGHT & PEW,
Solicitors for Complainant.

[Endorsed] : Title of Court and Cause. Assign-

ment of Errors. Filed April 24, 1909. Geo. W.
Sproule, Clerk.

And thereafter, to wit, on the 24th day of April, 1909,

defendants filed their Petition for New Trial

herein, said Petition being in the words and

figures following, to wit:

In the Circuit Court of the United States, Ninth

Circuit, District of Montana.

CHARLES D. McLURE,
Complainant,

vs.

The GREAT FALLS NATIONAL BANK (a Cor-

poration)
, a:\ierican engineering

WORKS (a Corporation), and ED HOGAN,
as Sheriff of Cascade Coimty, State of

Montana,

Defendants.
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Petition for Order Allowing Appeal.

Come now the above-named defendants and ap-

pellants, the Great Falls National Bank, American

Engineering Works, and Ed Hogan, Sheriff of Cas-

cade Connty, State of Montana, and conceive them-

selves to be aggrieved by the decree and order of this

Court made and entered on the 10th day of April,

1909, wherein and whereby the demurrer of the com-

plainant to the cross-bill of the defendants was sus-

tained and said cross-bill dismissed, and wherein and

whereby a decree was entered in favor of the com-

plainant, Charles D. McLure, against said defend-

ants upon hearing upon the bill of complaint of the

complainant and amended answer of defendants

thereto, and wherein and whereby the said defend-

ants, and each of them, were permanently enjoined

and restrained from seizing, selling or removing, or

in any way interfering with the property, or any part

or portion of the same, as described in said decree,

and defendants and appellants hereby petition said

Court to allow said defendants and appellants to ap-

peal from said final decree and order in accordance

with the laws of the United States in that behalf

made and provided ; and also that an order be made

fixing the amount of security which said defendants

and appellants should give and furnish upon said

appeal, and your petitioners will ever pray.

CLAYBERG & HORSKY,
A. C. GOEMLEY,

Attorneys for Defendants and Appellants.
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Service of the foregoing petition for allowance of

appeal admitted and copy received this 24th day of

April, 1909.

WIGHT & PEW,
Attorneys for Complainant and Appellee.

[Endorsed] : Title of Court and Cause. Petition

for Order Allowing Appeal. Filed April 24, 1909.

Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 24th day of April, 1909,

an Order Allowing Appeal was duly made and

i
entered herein, being in the words and figures

following, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

CHARLES D. McLURE,
Complainant,

vs.

The GREAT FALLS NATIONAL BANK (a Cor-

poration), AMERICAN ENGINEERING
WORKS (a Corporation), and ED HOGAN,
as Sheriff of Cascade County, State of

Montana,

Defendants.

Order Allowing Appeal, etc.

On motion of Clayberg & Horsky and A. C. Gorm-

ley, solicitors and counsel for defendants and appel-

lants, and upon filing of a petition of said defendants

and appellants for an order allowing an appeal, to-

gether with the assignment of errors, it is hereby or-
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dered tliat an appeal of the same is hereby allowed

to the United States Circuit Court of Appeals for

the Ninth Circuit from the final decree entered here-

in on the 10th day of April, 1909, granting a per-

manent injunction against the said defendants and

sustaining complainant's demurrer to defendants'

cross-bill and dismissing said cross-bill; that the

amount of bond upon said appeal be and the same

is hereby fixed at the sum of Three Hundred Dollars,

and that a certified transcript of the records of pro-

ceedings herein be forthwith transmitted to the said

United States Circuit Court of A|)peals.

Dated April 24th, 1909.

WILLIAM H. HUNT,
Judge.

Service of the foregoing order allowing appeal and

receipt of copy thereof are hereby acknowledged and

admitted this 24th day of April, 1909.

WIGHT & PEW,
Solicitors for Complainant and Appellee.

[Endorsed] : Title of Court and Cause. Order

Allowing Appeal. Filed and Entered April 24, 1909.

Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 26th day of April, 1909,

Bond on Appeal was filed herein, being in the

words and figures following, to wit:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

CHARLES D. McLURE,
Complainant,

vs.

The GREAT FALLS NATIONAL BANK (a Cor-

poration), AMERICAN ENGINEERING
WORKS (a Corporation), and ED HOGAN,
as Sheriff of Cascade County, State of

Montana,

Defendants.

Bond on Appeal.

Know all Men by These Presents: That we, the

Great Falls National Bank, a corporation, American

Engineering Works, a corporation, and Ed Hogan,

as Sheriff of Cascade County, State of Montana, as

principals, and R. S. Ford and R. P. Rickards, of the

County of Cascade, State of Montana, as sureties, are

held and firmly bound unto the above-named com-

plainant, Charles D. McLure, in the fuU. and just sum

of Three Hundred Dollars, to be paid to the said

Charles D. McLure, his attorneys, solicitors, succes-

sors or assigns, for which payment well and truly to

be made, we bind ourselves, our heirs, executors and

administrators, jointly and severally, firmly by these

presents

:



vs. Charles D. McLure. 85

Tlie conditions of tlie above obligation is such that,

whereas the Great Falls National Bank, American

Engineering Works, and Ed. Hogan, as Sheriff of

Cascade County, State of Montana, having taken an

appeal to the Circuit Court of Appeals for the Ninth

Circuit to reverse a final decree rendered and entered

by the Circuit Court of the United States, for the

Ninth Circuit, in and for the District of Montana,

against these defendants, and from an order and de-

cree sustaining complainant's demurrer to said de-

fendants' cross-bill and dismissing said cross-bill,

which order and decree were made and entered in the

above-entitled action on the 10th day of April, 1909

;

Now, therefore, the condition of the above obliga-

tion is such that if the above-named defendants, the

Great Falls National Bank, American Engineering

Works, and Ed. Hogan, as Sheriff of Cascade

County, State of Montana, shall prosecute said ap-

peal and shall answer all damages and costs that may
be awarded against them, if they fail to make good

their said appeal, then the above obligation is to be

void, otherwise to be and remain in full force and

effect.

Sealed with our seals and dated this 24th day of

April, in the year of our Lord Nineteen Hundred and

Nine (1909).

GBEAT FALLS NATIONAL BANK,
By R. S. FORD, President.

R. S. FORD.
R. P. RICKARDS,
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United States of America,

State and District of Montana,

County of Cascade,—ss.

R. S. Ford and R. P. Rickards being severally duly

sworn, each for himself deposes and says ; that he is

a resident freeholder of the county of Cascade, State

of Montana ; that he is one of the sureties to the fore-

going undertaking ; that he is worth the sum specified

therein as a penalty thereof, over and above his just

debts and liabilities, exclusive of property exempt by

law from execution.

R.S.FORD.
R. P. RICKARDS,

Subscribed and sworn to before me this 24th day of

April, 1909.

[Seal] RICHARD BENNETT,
Notary Public in and for the State of Montana, Re-

siding at Great Falls, Mont.

My commission expires on the 17th day of July,

1910.

The foregoing bond and sufficiency of sureties on

said bond are hereby approved this 26th day of April,

1909.

WILLIAM H. HUNT,
Judge.

[Endorsed] : Title of Court and Cause. Bond on

Appeal. Filed April 26, 1909. Geo. W. Sproule,

Clerk.
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That on the 24th day of April, 1909, a Citation was

duly issued herein, which said Citation is here-

unto annexed, being in the words and figures fol-

lowing, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the District of Montana.

CHARLES D. McLURE,
Complainant,

vs.

The GREAT FALLS NATIONAL BANK (a Cor-

poration), AMERICAN ENGINEERING
WORKS (a Corporation), and ED. HOGAN,
as Sheriff of Cascade County, State of

Montana,

Defendants.

Citation on Appeal [Original].

United States of America,—ss.

The President of the United States to Charles D. Mc-

Lure and to Messrs. Wight & Pew, his Attorneys,

Greetings

:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the City of San

Francisco, State of^ California, within thirty (30)

days from the date of this citation, pursuant to an

order allowing an appeal duly entered in the clerk's

of&ce of the Circuit Court of the United States, Ninth

Circuit, in and for the District of Montana, in that

certain action numbered 892 wherein Charles D. Mc-
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Lure is complainant and appellee and The Great

Falls National Bank, a corporation, American En-

gineering Works, a corporation, and Ed. Hogan, as

Sheriff of Cascade County, State of Montana, are de-

fendants and appellants, to show cause, if any there

be, why the final decree rendered against the said de-

fendants and appellants, as in said order allowing

said appeal mentioned, should not be granted, and

why speedy justice should not be done in that behalf.

Witness, the Honorable WILLIAM H. HUNT,

Judge of the District Court of the United States of

America, District of Montana, this 24 day of April,

Nineteen Hundred Nine (1909) and the Indepen-

dence of the United States the One Hundred and

Thirty-third (133d).

WILLIAM H. HUNT,
Judge.

Service of the foregoing citation on appeal in the

above-entitled action and receipt of copy thereof are

hereby acknowledged and admitted this 24 day of

April, 1909.

WIGHT & PEW,
Solicitors for Complainant and Appellee.

[Endorsed] : No. 892. In the Circuit Court of the

United States, Ninth Circuit in and for the District

of Montana. Charles D. McLure, Complainant, vs.

The Great Falls National Bank, a Corporation,

American Engineering Works, a Corporation, and

Ed. Hogan, as Sheriff of Cascade County, State of

Montana, Defendants. Citation on Appeal. Filed
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and Entered Apr. 24, 1909. Geo. W. Sproule, Clerk.

By C. R. Garlow, Deputy Clerk.

Clerk's Certificate to Transcript of Record.

United States of America,

District of Montana,—^ss.

I, Geo. W. Sproule, Clerk of the United States

Circuit Court, Ninth Circuit, District of Montana, do

hereby certify and return to the Honorable, the

United States Circuit Court of Appeals for the Ninth

Circuit, that the foregoing volume, consisting of 80

pages, numbered consecutively from 1 to 80, is a true

and correct transcript of the pleadings, process, de-

cree, final record and all proceedings had in said

cause, and of the whole thereof, as appears from the

original files and records of said court in my posses-

sion as such clerk; and I further certify and return

that I have annexed to said transcript and included

within said paging the original citation issued in said

cause.

I further certify and return that the costs of the

transcript of record amount to the sum of Seventy-

five and 60/100 Dollars ($75.60), and have been paid

by the appellants.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said United States Circuit

Court, Ninth Circuit, District of Montana, at Helena,

Montana, this 5th day of May, A. D. 1909.

[Seal] GEO. W. SPROULE,
Clerk.
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[Endorsed] : No. 1717. United States Circuit

Court of Appeals for the Ninth Circuit. The Great

Falls National Bank (a Corporation), American En-

gineering Works (a Corporation), and Ed. Hogan,

as Sheriff of Cascade County, State of Montana, Ap-

pellants, vs. Charles D. McLure, Appellee. Tran-

script of Record. Upon Appeal from the United

States Circuit Court for the District of Montana.

Filed May 17, 1909.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

THE GREAT FALLS NATIONAL BANK (a corpora-

tion), AMERICAN ENGINEERING WORKS (a cor-

poration), and ED. HOGAN, as sheriff of Cascade

County, State of Montana,

Appellants,

V
CHARLES D. McLURE,

Appellee.

BRIEF FOR APPELLANT.

Statement of Case^ and Pleadings.

This is an appeal by the defendants in the above entitled

cause, from a Decree of the Circuit Court, District of

Montana, passed and entered on the 10th day of April,

1909, by which complainants demurrer to defendant's

cross bill was sfustained and the cross bill dismissed, and

also a permanent injunction granted against defendants

according to the prayer of the original Complaint. No

testimony was adduced before the Court by either party,

but the case was set down and heard on bill and answer

and upon demurrer to defendant's cross bill.
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The Bill of Complaint (asido from the jurisdictional

allegations), in brief alleges as follows, viz:

That on December 14th, 1901, the complainant herein

instituted a suit at law in the United States Circuit Court

of Montana, against the Diamond R. Mining Company,

for the purpose of recovering judgment for certain moneys

advanced to said company by said complainant; that com-

plainant attached certain property of said company. The

allegations of attachment as to the property involved here-

in being in the following language. "That on the 16th

day of December, 1901, said Marshall also duly levied,

under and in pursuance of said Writ of Attachment, upon

the real property of said Diamond R. Mining Company,

by filing a copy of said Writ of Attachment with the Clerk

and Recorder of the County of Cascade, State of Montana,

in which said County said real property and the whole

thereof was situated, and by filing with the said Clerk and

Recorder at the same time a notice in due form that the

said real property, together with all tlie fixtures and ap-

purtenances thereto belonging was attached." (Record,

pages 3 and 4.

)

That on Jan. 16th, 1902, he recovered judgment for

186,180 and |53.30 costs of suit, (record, page 4) ; that

on Jan. 10th, 1907, a writ of execution was duly issued

on this judgment and delivered to the marshal, (record,

page 4) ; that in pursuance of such execution the marshal

duly levied upon "said real estate and personal property,"

of said Mining Company and, after giving due and legal

notice, sold the personal property of the plaintiff there-
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under (plaintiff herein), who is still the owner of the

same. (Record, pages 4 and 5) ; that on Feb. 26th, 1907,

said marshal hjivin,i>^ given due and legal notice of sale,

sold "said real property so levied upon," together with the

fixtures and appurtenances, to complainant, and executed

to him a certificate of sale, a copy of which is attached to

the complaint as Exhibit A (record, page 5) ; that no re-

demption of siaid real property was made and on Feb. 27th,

1908, said marshal duly executed in due form his deed of

"said real property as described in said certificate of sale"

(record, pages 5 and 6) ; that the defendant, the Great

Falls National Bank, recovered judgment against the Dia-

mond R. Mining Company on or about the

day of February, 1902, and that the American Engineer-

ing Company recovered a judgment against the Mining

Company on December iTth, 1904 (re^^ord, page 6) ; that

on January 8th, 1907, said defendants filed separate Bills

of intervention in the suit in which complainant had re-

covered judgment, praying that complainant herein be

enjoined from selling the property of the Diamond R.

Mining Company under said judgment; that they respec-

tively filed their supplemental Bills of Intervention,

which were dismissed Feb. 2nd, 1907, upon the hearing

of demurrer thereto, (record, paaes 6 and 7) ; that on

Feb. 25th, 1907, the defendant, the Great Falls National

Bank, filed its Bill of Complaint in this Court against the

Complainant herein, the Diamond R. Mining Company

and the marshal of the United States Court, a copy of

which is attached to the complaint herein and marked



"Exhibit B"; that complainant herein demurred to said

bill, which demurrer was sustained and the decree

entered on Aug. 6th, 1907, dismissing said bill, (record,

pages 7 and 8) ; that the Great Falls National Bank ap-

pealed from such decree to this court, which entered judg-

ment of affirmance thereon, which judgment is still un-

modified and unreversed, (record, page 8) ; that the de-

fendant, the American Engineering Company, filed a

similar bill of complaint against complainant herein, which

was also dismissed upon the hearing of a demurrer,

(record, page 9) ; that by stipulation the suit of this Engi-

neering Company was to abide the decision in the

bank case; that certain fixtures, buildings and ap-

purtenances (not involved herein) passed by said sale,

(record, page 10) ; that the Great Falls National Bank

and the American Engineering Company on Nov. 7th, 1908,

issued executions on their judgments against the Diamond

E. Mining Company, delivering them to Defendant Hogan

(the Sheriff of Cascade County) for levy, and directed and

procured him to levy upon the property of the Diamond

R. Mining Company, (record, pages 10 and 11) ; that said

Sheriff had given notice that he would sell the Equator

Lode Mining Claim on December 4th, 1908, and that he

would do so unless restrained by the Court, thereby cast-

ing a cloud upon complainant's title, (record, page 12)

;

and that defendants well knew that the Diamond R.

Mining Ct>mpany had no right to any of the property since

Feb. 26th, 1907.

Upon these allegations an injunction was prayed for
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against the Sheriff, restrain ins^ him from making the

sale, and against all the parties defendant from further

interfering with the property so sold to the complainant

by the marshal.

The marshal's certificate of sale, attached as Exhibit A

to said complaint, described the Equator Lode claim as

follows: "All that portion of the Equator Lode Mining

Claim which was heretofore conveyed to L. S. McLure by

John McAssey and H. J. Skinner by deed, duly recorded

in the office of the County Clerk and Recorder of the said

County of Cascade, State of Montana, and by said L. S.

McLure conveyed to Diamond E. ]Mining Compauy"

(record, page 17) (record 19).

The Bill of Complaint of the Great Falls National Bank

(a copy of which is attached to the bill herein) was filed

by the Bank against McLure, the Diamond R. Mining

Company and the V. S. Marshal for tlie District of Mon-

tana, for the purpose of obtaining a decree permitting the

complainant therein to take possession of and sell the prop

erty described in siuch complaint, or so much thereof as

might be necessary to satisfy its judgment; and that it

be adjudged to have a first and prior lien upon all said

property, and that the attachment by the complainant

herein should be held null and void and of no effect be-

cause of fraud ; and that the judgment entered in favor of

complainant herein should be null and void as to the bank,

or in any event that it had become satisfied; that the

writ of execution therein be withheld; that the defendant

(complainant heroin) be restrained and enjoiend from
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selling or disposing of the property under the Writ of

Execution. To this Bill of Complaint (attached as an

exhibit to the original Bill herein) was attached Exhibit

Aa, the return of the marshal on the attachment of com-

plainant herein as set forth in his original Bill. The

action was based solely upon the alleged fraud of McLure

and the sufficiency of the levy of his attachment upon the

Equator lode was not necessary to the relief prayed and

was not raised by the Bill.

To the original Bill of Complaint filed herein, the de-

fendants filed an amneded answer and Cross Bill. In the

amended answer the following allegations may be found.

Defendants admit the allegations in paragraph V of the

original Bill, "save and except the allegation that the

U. S. marshal levied upon all the personal property and

all of the real property of said Diamond R. Mining Com-

pany, which allegation defendants deny." They also ad-

mit the allegations of paragraphs VII and VIII of said

bill, except the allegation that the marshal "advertised for

sale, levied upon and sold all of the real and personal prop-

erty of the said Diamond R. Mining Company," which

allegations defendants deny. And they allege that "the

said United States marshal never at any time levied upon,

or advertised for sale, or sold the ore bins, blacksmith shop,

a portion of the x>ower house, or tramway, all of which

were and are personal property, nor did he at any time

advertise for sale or sell the Equator Quartz Lode Mining

claim, which was and is a patented mining claim, being

Survey No. 3020" (record, page 48) ; Defendants then
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and make certain further affirmative allegations, one of

which is that the property which is set forth in paragraph

XVIII of the Bill of Complaint herein should have

been included in the list of property described in the

marshal's Certificate of Sale (Exhibit A, attached to said

Bill of C<)mplaint) or in the marshal's deed thereafter, exe-

cuted, "for the reason that the same was never levied

upon, or advertised for sale, or sold, and that the com-

plainant has never acquired any right, title or interest in

and to any of said property."

The answer then further alleges that the defendants, the

Great Falls National Bank and the American Engineering

Company had a first and prior levy upon all of the prop-

erty mentioned in the Bill of Complaint herein, and has

obtained such lien as to the Real Estate, by the levy of an

attachment on the 17th day of December, 1901. (Eecord,

pages 48 and 49).

The Cross Bill of Defendant alleges (asiide from juris-

dictional factsi )the commencement of their suits against

the Diamond R. Mining Company and the levy of their re-

spective attachments; the recovery of their respective

judgments, their docketing; that no part thereof had been

paid, and that the same were still valid and in full force.

(Record, pages 50 and 51). The Cross Complaint then

alleges the commencement of the suit by the complainant

herein against the Diamond R. Mining Company, the issu-

ance of the writ of attachment, the filing of the notice of

attachment by the marshal, with the County Clerk and



Recorder of Cascade County. (Record, page 52). It

then alleges that the return of said marshal to said Writ

of Attachment, containing a full and correct description

of the property levied upon, is attached to the Cross Com-

plaint marked Exhibit Aa. The Cross Complaint then

alleges the entry of judgment in favor of complainant

herein, against the Diamond R. Mining Company on the

16th day of January, 1902, (record, page 52). It further

alleges that complainant herein did not issue execution on

said judgment until the 10th day of January, 1907; that

the marshal proceeded with the service of said Writ of

Execution by advertising for sale certain real estate and

personal property theretofore attached by him in said

action, a copy of which notice is attached to the marshal's

return on execution, marked "Exhibit Aa" and attached

to the Ctoss Complaint; "that the property levied upon

was sold on the 2Gth day of January, 1907, by the U. S.

marshal, to the complainant herein; that a Certificate of

Sale was issued and that thereafter on the 27th day of

February, 1908, marshal made, executed and delivered

his deed or all of said property to the said complainant

herein.'' (Record, page 53.) The Cross Complaint then

alleges that the defendants, the Great Falls National

Bank and the American Engineering Works, on the 7th

day of October, 1908, procured executions on their re-

spective judgments, which were levied upon the Equator

Lode Mining Claim, Survey No. 3020, and other property

;

that the Sheriff proceeded to advertise for sale "all the

right, title and interest of said Diamond R. Mining Ck>m-
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pany in said Equator Quartz Lode Mining Claim, for sale

on the 4:tli day of December, 1908, under said writ of

execution." Whereupon, a restraining order was issued

in this suit which prevented the sale. (Record, pages 54

and 55.)

The Cross Complaint then avers that a Certificate of

Sale and Deed executed by the U. S. marshal to com-

plainant herein are null and void so far as passing any

title whatsoever to the Equator Quartz Lode Mining

Claim for the reason that no levy was made thereon under

the Writ of Attachment in said action of Charles D.

McLure against the Diamond R. Mining Company, and

for the further reason that said Equator Lode was not

advertised, or noticed, or offered for sale by said marshal,

nor was the same sold by him, and that the inclusion of

the said Equator Lode in the property described in said

Certificate of Sale and the said marshal's deed was there-

fore a nullity. (Record, page 56.) The cross complaint

then contains allegations of other reasons why the Cer-

tificate of Sale and Deed are void; then continues to the

effect that the judgment of the complainant, McLure,

against the Diamond R. Mining Cbmpany never became a

lien upon the Equator Lode Mining Claim, and if it did

it was subject to the prior attachment lien of the Bank

and the Engineering Company, levied at a time when com-

plainant herein had no lien and that whatever pretended

lien complainant had, had become entirely lost. ( Record,

page 57.) The purpose of the Cross Complaint was to

procure relief by a decree determining that defendant's
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attachinents duly created and levied upon the Equator

Lode Mining Claim were prior in point of time, and su-

perior in point of law to any lien of complainant herein,

and determining and deciding that complainant herein had

acquired no rights to or upon said Equator Lode Claim by

the proceedings taken in his behalf, or by the sale made by

said marshal, or by his deed. The Cross Complaint then

alleges the Diamond R. Mining Company has not now and

never has had any of the property out of which the Cross

Complaints could satisfy their judgiiients, or either of

them, and that the Certificate of Sale and marshal's deed

casts a cloud upon said property and upon defendant's

liens thereon, wherefore they pray for a relief as above

mentioned (Record, pages 58 and 59.) Exhibit Aa at-

tached to said amended Cross Complaint is the return of

the marshal of the Writ of Execution issued by the com-

plainant, under which the certificate of sale and deed were

issued. This return recites that "on the first day of

February, 1907, at Neihart, Cascade County, Montana,

under and by virtue of said Writ of Execution, I levied

upon certain real estate standing upon the records of said

Cascade County, State of Montana, in the name of the

defendant mentioned in the said writ, and in possession

of the U. S. marshal of Montana, by virtue of an attach-

ment theretofore on the 16th da yof December, 1901, levied,

which real estate is particulaily described in the Notice

hereto attached, marked 'Exhibit A", and which Notice I

posted, filed and advertised as follows, on the 1st day of

February, 1907." (Record, pages 61 and 62.) Then fol-
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lows a specific statement of the places where the notice

was posited, and the paper in which it was published. The

return then refers to certain personal property which was

also levied upon by the attachment, its advertisement and

sale; (Record, pages 62 and 63) then refers to a portion

of the real estate which was sold by the marshal as Lot 1

(Record, page 63) and then continues "I then and there

exposed and offered for sale at public vendue, to the

highest bidder for cash in one lot as aforesaid and thus

sold the same to Charles D. McLure." The notice of sale

which is attached to the return and made a part thereof,

contains the following description of the property : "Cer-

tain vacated streets and alleys in the town of Neihart,

Cascade County, Montana, more fully shown by deeds

to L. S. McLure dated June 9th, 1899, used for a con-

centrator site." (Record, page 67.)

To this Cross Rill the complainant filed its demurrer

for want of equity.

It will be noticed that in the decree, the Equator Quartz

Lode Mining Claim, is not specifically mentioned. It

quotes the language of the marshal's return to the at-

achment and of the Notice of Sale and then adds "all of

S9,id property being as described in exhibit to the mar-

shal's return of sale of real estate under execution in the

case of Charles D. ]\[cLure against the Diamond R. Mining

Company, issued under judgment rendered by this court

in such case; including the property described in the deeds

and records referred to in said marshal's return being at-



—12—

tached to defendant's Amended Answer and Cross Bill

of Complaint herein.'' (Record, pages 74 and 75.)

Briefly the following situation is disclosed by the plead-

ings, viz : Complainant brought suit against the Diamond

R. Mining Company, issued an attachment therein, and

the marshal of the court levied upon certain of its per-

sonal property and real estate. He omitted, however, to

levy an attachment on the Equator Quartz Lode Mining

Claim; Complainant recovered judgment against the Min-

ing Company on the 16th day of January, 1902, and issued

execution thereon on the 10th day of January, 1907, and

advertised for sale the property upon which the attach-

ment had lieen levied in 1901, and none other; that the

marshal never levied upon, advertised or sold the Equator

Quartz Lode Mining Claim, but described the same in his

certificate of sale as having been advertised and sold upon

such sale. He also included this lode claim in his con-

veyance of the premises. The Great Falls National Bank

brought suit against the Diamond R. Mining Company in

December, 1901, immediately after the suit brought by

complainant herein. On the 17th day of December, 1901,

the bank caused to be levied an attachment on the

Equator Quartz Lode INlining Claim, together with other

real and personal property of said Company; recovered

judgment in February, 1902, and later levied executions

on the Equator Quartz Lode IMining Claim and advertised

the same for sale. The American Engineering Works

did the same.
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ARGUMENT.

The following errors are assigned:

1. The bill of complaint did not state facts sufficient

to entitle the complainant to the relief prayed for, or any

relief whatever, and that said bill is without equity.

2. That issues of fact were raised by the amended

answer of these appellants to^ said bill of complaint, which

in law and equity prohibited the Court from making and

entering a decree upon a hearing upon the bill and

amended answer.

3. That it appears undisputed from the said complain-

ant's bill and the amended answer of the defendants and

defendants' cross-bill that the Equator quartz lode mining

claim was never levied upon, advei*tised or sold by the

United States marshal under process issued out of this

court, or otherwise, and that the said Equator quartz lode

mining claim had been levied upon by these defendants

under a writ of attachment issued out of the District Court

of the Eighth Judicial District of the State of Montanai, in

and for the County of Cascade, at a time prior to said

complainant's obtaining any lien thereon and that the

said Equator quartz lode mining claim had also been

levied upon by these defendants and appellants in the

aforementioned suit by virtue of i^**;^rit of attachment

issued out of the aforementioned court prior to complain-

ant's obtaining any lien thereon.

4. That it appears undisputed from the pleadings in

this case that the complainant herein never had any lien

upon the Equator quartz lode mining claim, except sub-
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ject to tho lien of these defendants and appellants, and

that the marshal of this Court did not advertise or sell the

said Equator quartz lode mining claim under the process

issued by this Court, or otherwise, and that the lien of

these defendants and appellants was the first lien upon

the said Equator quartz lode mining claim and entitled to

protection as such.

5. That it is undisputed in this case as appears by the

pleadings herein that the marshal of this C^ourt did give

to said complainant a certificate of sale under the execu-

tion if^sued in favor of complainant herein, which named,

covered and included the Equator quartz lode mining

claim, when in truth and in fact the said complainant

never had any lien upon the said Equator quartz lode min-

ing claim, except subject to the lien of these defendants

and appellants, and that the said marshal never levied

upon, advertised or sold the said Equator quartz lode min-

ing claim under the process upon which said certificate

of sale was Issued.

6. That it is undisputed in this case, as disclosed by

the pleadings herein, tliat the marshal of this Court did

execute and rleliver to the complainant herein a m.arshal's

deed which included and covered the Equator quartz lode

mining claim, when in truth and in fact the marshal of

this court never advertised or sold the said Equator quartz

lode mining claim, and that the complainant herein never

had any lien upon the said Equator quartz lode mining

claim, save and except subject to a lien of these defend-

ants and appellants.
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The Circuit Court erred in siustaining- complainaiit's de-

murrer to defendants' and appellants' crosis-bill and in

entering a decree or order dismissing said cross-bill for

the following reasons:

1. That the said cross-bill states facts sufficient to en-

title these defendants and appellants to the relief prayed

for therein.

2. That by the demurrer of said complainant to said

cross-bill, said complainant admitted all the allegations of

said cross-bill properly pleaded; that the allegations in

said cross-bill thus admitted were and are sufficient to

warrant the relief asked by these defendants and appel-

lants in said cross-bill.

3. That under the rules and practice of this Court aud

courts of equity of the United States, defendants and ap-

pellants were entitled to a reasonable time after said

demurrer was sustained to amend their said cross-bill.

These several assignments of errors may be considered

under two general heads, namely:

1. What effect, if any, should be given to the denials

and allegations of appellants' pleadings?

2. Do the pleadings show that the complainant,

Charles D. McLure, acquired any title to the Equator

quartz lode mining claim as against the rights of the

appellants.
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erally that aU real estate belonging to the Diamond R.

Mining Company had been levied upon, advertised for sale

and sold by the marshal, the answer specifically denying

that the Equator lode was ever levied on, advertised for

sale or sold, and further specifically alleging that it was

not, which for the purpose of this hearing stand admitted.

The examination of the cross complaint filed will also

disclose allegations that no levy was made on the Equator

claim either under the Writ of Attachment or execution in

the McLure suit, and that it was not advertised, noticed or

offered for sale by the marshal, or sold by him, (record,

page 56, paragraph VIII, cross complaint). And that

the judgment in the McLure case never became a lien upon

the Equator claim except subject to the attacliment of ap-

liellant duly levied thereon.

It was contended in the court below, by counsel for

respondent, that the marshal's deed which covered and

described the Equator claim, having been pleaded and ad-

mitted^ the statutory presumption of regularity of official

proceedings, attached, and the deed became^ at least prima

facie, evidence of title, wliich stood until impeached. Ad-

mitting, for the purjwses of argument, that this proposi-

tion is true, this presumption is, under the express terms

of our statutes (Sec. 7962 Revised Codes of ^Montana)

disputable, and we submit that the allegations of the an-

swer of the cross complaint last above refo^rred to if true,

overcame the presumption. If respondent, McLure, had

no lien on the Equator lode claim, the marshal had no

power to sell it under the execution. The absence of such
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lien is alleged in the answer and cross complaint and must

be admitted to be true upon this argument. But the

answer and cross complaint go further and specifically

allege that the Equator claim was never levied upon, ad-

vertised or sold by the marshal under the McLure execu-

tion. If McLure had a lien and the marshal actually sold

the Equator lode without advertising, such sale might be

held valid under the case of Burton vs. Kipp, 30 Mont. 275,

but we know of no case in which it has been held that

a deed upon execution can convey any property other than

that actually sold. To hold otherwise would turn the pro-

visions of the statutes into a vehicle of fraud and enable

a dishonest officer and a disreputable judgment creditor

to obtain title to a judgment debtor's property under the

guise of the statute, relative to executions, without fol-

lowing the same, in absolute violation thereof and in

fraud of his rights. No such holding can stand for a

moment. No court can say that an officer can describe

in a deed given in pursuance of his sale under execution,

any property except such as he has actually sokl under

said execution. The sale is the basis of the deed and the

deed can go no further than the sale. If the officer did

not sell certain property he is absolutely prohibited from

describing the same in the deed and reciting that it had

been sold. Such deed would be ab?>.c)lutely void as to the

property not sold and be open to attack in any proceed-

ing, even though a collateral one. The fact that the

deed included property not sold by the officer may always

be shown.

Doe vs. Tiffany, 5 U. C. Q. B. 79.
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No complaint is made that the allegations of the answer

and cross complaint above referred to^ are not well

pleaded. No motion was made in the court below to

strike any of such allegations from the. pleadings and no

exception was taken, either to the answer or to the cross

complaint, but complainant set the case for hearing on

bill and answer and a general demurrer for want of equity

to the cross complaint.

It would not have been proper pleading for appellant

to have alleged the steps which were omitted by the mar-

shal in making his levy under his attachment or execution,

which would show that no levy was actaully made, as

such pleading would be stating the evidence. In plead-

ings, the ultimufe facts should be alleged and the proba-

tive facts, or those going to prove such ultimate facts,

should be entirely omitted. The ultimate fact here is that

the marshal did not make any levy, and the probative

facts tending to establish such ultimate fact would be

those which disclose that the marshal failed to follow any

of the statutory requisites in making the levy.

We submit therefore that the following facts stand ad-

mitted, viz: that the marshal never levied upon the

Equator lode claim, either under his attachment or under

his execution, and that he did not advertise the same for

sale or sell the same. Therefore, the deed absolutely fails

to convey the Equator claim. Even if counsel's conten-

tions are correct that the deed itself is sufficient to show

a prima facie title in McLure, such prima facie case, aris-

ing only from presumption, is rebutted, repelled and over-
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thrown by the admission of the complainant that the

Equator quartz lode mining claim was never levied upon

;

that McLure had no lien upon the same ; and that the same

was never advertised for sale or sold by the marshal under

the execution.

Complainant's bill should have been discussed on this

hearing and the court erred in not so doing.

II.

DO THE' PLEADINGS SHOW THAT THE RE-

SPONDENT, CHARLES D. McLURE, ACQUIRED ANY
TITLE TO THE EQUATOR QUARTZ LODE MINING

CLAIM AS AGAINST THE RIGHTS OF THE AP-

PELANTS ?

Respondent McLure claims title to the Equator lode

through an alleged sale of the same by the marshal of the

court, under an execution duly issued on his judgment

against the Diamond R. Mining Company.

An execution sale is only for the purpose of passing the

legal title to lands to which the execution creditor has ac-

quired an equitable title by virtue of some lien.

There are only three classes of liens which the re-

spondent could have had upon the Equator lode claim, at

the time of the alleged siale, namely; (a) a lien under his

attachment, issued at the beginning of his suit against the

Diamond R. Mining Company; (b) a judgment lien, which

existed by virtue of the statute, against the Diamond R.

Mining Company, upon the docketing of his judgment;

(c) a lien acquired by levy under his execution.



—22—

The attachment lien, if one was acquired, merged into

the judgment lien. If he had a judgment lieu upon the

Equator lode claim no levy under the execution would be

required. An execution levy upon real estate is only

necessary in cases where the execution creditor has no

lien upon the land sought to be sold.

We shall now consider what, if any, lien upon the

Equator claim respondent had acquired as against the

rights of the appellants, at the time the execution sale.

(a) Attachment Lien.

The acquirement of an attachment lien is purely statu-

tory; the lien results from the levy of a w^rit of attach-

ment. The statute therefore prescribes how the lien at-

taches, by providing the method of the levy of the writ.

It is as follows: "The sheriff to whom the writ is di-

rected and delivered must execute the same without delay,

and if the undertaking mentioned in Section GG60 be not

given, as follows:

"1. Real estate standing upon the records of the

County in the name of the defendant must be attached by

filing with the County Clerk a copy of tlie writ, together

with the description of the property attached, and the

notice of its attachment." (Section 0662 Revised Codes

of Montana.)

This statute, allowing a lien contrary to the common

law, must be strictly followed, or no lien is so acquired.

The marshal's return to the wriit of attachment is made

a part of the pleadings (Record, pages 38 and 39). This
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return is conclusive upon rospDudent and the marshal, as

to what was done under the attachment.

3 Freeman on Executions, S?c. 363-4-5.
Dickermau v. Burgess, 20 111. 281.
Hutchins v. Carver, 16 Minn. 13.
Michaels v. Stork, 52 ^fich. 260.
Phillips V. Evands, 64 Mo. 23.

No amendment appears ever to have been made to this

return and it therefore must be considered as set forth in

the pleadings. What does it show ? It shows that the

marshal levied upon "certain real estate hereinafter re-

ferred to standing upon the records of Cascade County,
State of Montana, in the name of the defendant mentioned
in said writ" by filing a copy of the attachment together

with proper notice with the county clerk. Attached to

this return is a copy of such notice. It describes the real

estate songht to be levied upon as follows : The Compro-
mise claim, the Moulton claim, the South Carolina claim,

the Unity claim, and certain lots in the Frisco claim and
"certain vacated streets and alleys in the town of Neihart,

Cascade County, Montana, more fully shown by deeds to L.

S. McLure dated June 9th, 1899, used for a concentrator

site." The notice t en describes certain water rights,

water flumes, rights o. way, and a certain tramway and
rights of way for the same, and a quartz location known
as Belt No. 2; also concentrator buildings, power house,

and buildings at mine and all machinerv in the buildino's

aforesaid, including engines, hoists, etc. It clearly ap-

pears from this return that the only description of real

estate, mentioned therein, which could possibly include
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the Equator lode claim is as follows: "certain vacated

streets and alleys in the town of Neihart, Cascade County,

Montana, more fully shown by deeds to L. S. McLure,

dated June 9th, 1899, used for a concentrator site," be-

cause all other descriptions are specific.

We insist that this description is insufficient to create

any attachment lien upon the Equator lode claim or even

upon any "certain vacated streets and alleys." If, how-

ever, it should be held sufficient to create any lien, such

lien could only attach to the vacated streets and alleys.

It will be noticed that the marshal did not undertake to

levy his writ of attachment upon all the property con-

veyed by the deeds mentioned in his return, but only upon

"certain vacated streets and alleys used for a concentrator

site." There may have been conveyed other vacated

streets and alleys of the town of Neihart standing of record

in the name of the Diamodn R. Mining Company, which

were also used for a concentrator site. The deeds may

also in express terms have conveyed the Equator lode

claim, as well as other property, but the levy was not

made upon the Equator lode claim, or any other property,

other than that part of the property mentioned in the

deeds (if they conveyed other property) described as "cer-

tain vacated streets and alleys." We do not believe that

this return is sufficient to create any lien upon any of the

property mentioned and described in the deed referred to,

for the reason that that it is too indefinite; gives no de-

scription ; does not state the names of the grantors in said
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deeds, nor that said deeds were recorded, nor give tlie
book and page of the record.

So far as the return is concerned, there may have been
many deeds given to L. S. McLure on Jnue 9th, 1899 of
property in the town of Neihart, Cascade County, used
for a concentrator site. How would any person undertake
to determine the specific description and the boundaries
of the vacated streets and aJleys sought to be levied upon-
Should they go to McLure and demand inspection of all
deeds given to him by any person bearing date, June 9th,
1899, for the purpose of ascertaining whether or not these
deeds conveyed vacated streets and alleys in the town of
Neihart, by a sufficient description, to pass title? One is
not directed to any record of any deed given by any person
to JIcLure, dated June 9th, 1899, conveying anything
Under the law, what right, could i«ssibly be attached or
levied upon, under the language "certain vacated streets
and alleys » • „sed for a concentrator site?" What
streets and alleys? All streets, when regularly laid out in
the plat of a townsite or addition thereto, are given known
names or numbers; all alleys propery established, are lo-

eated within blocks and between streets, and their location
and boundaries distinctly and definitely shown on the map
or plat. No names or number, of streets sought to be
levied upon are given, or other location, boundaries or
area defined. No location, boundary or area of any of the
vacated alleys is given.

If a street is legally and properly vacated it is no longer
a street. If the town of Neihart was platted and laid out
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as a public townsite under the statutes of the United

States, the fee to all the streets and alleys therein, vested

in the public for street purposes, (Hirschfield v. Rocky

Mountain Bell Telephone Company, 12 Mont. 102,) and

therefore such streets can never be vacated so as to pass

any title, that always being in the town for public uses.

A vacation of the streets or alleys would simply be an

abandonment of their use for that purpose and would not

transfer the title to the land covered by them. If, how-

ever, the townsite of Neihart or that part thereof in which

the "certain vacated streets and alleys'' were located, had

been filed simply as an addition to the townsite of Nei-

hart, or the owner of the land had simply platted the same

under the state law, when the streets were vacated the

title to the laud covered by them would probably revert

either to the owner of the land platted or to the abutters

on the streets to whom the original owner sold lots. Tak-

ing the supposition, which is most favorable to the respon-

dent, namely, that the title to the land over which the

streets and alleys were laid out when such streets or alleys

were vacated, reverted to the person who platted that part

of the townsite, or to the abutting owners along such va-

cated streets and alleys, we must conclude that no levy

could be made upon such "vacated streets and alleys."

The words "streets and alleys" indicate a dedication for

public use, and when that use has ceased the words are

no longer available to designate or describe anything. A
vacated street or alley is no street or alley, and a levy upon

a vacated street or alley is a levy upon nothing. It is not
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a levy upon the land formerly uRed for street or alley pur-

poses. In order to obtain any atacliment upon such land,

the levy must be made upon a specific description of the

property, because the vacated streets and alleys are nec-

essarily a portion of a larger tract.

But again, the statute in regard to levy of writs of at-

tachment was not complied with by the marshal. In order

to obtain a lien under the section of the statute above

quoted, the officer must file with the County Clerk of the

County in which the property is situated "a copy of the

writ of attachment, together with the description of the

property atached and a notice that it is attached." The

marshal's return shows that a copy of the writ and a

notice that certain property was attached, was filed by

him with the County Clerk. It will be noticed that the

return does not state that he also filed with the County

Clerk "the description of the property attached." True,

the notice filed says that "said property was attached."

We, however, contend that under the express wording of

the statutes, the description of the property attached must

be filed as a separate paper from the notice that certain

property is attached. When tlie statute requires two pa-

pers to be filed, the filing of one would scarcely be a com-

pliance with the statute.

We further contend that by the use of the words "to-

gether with tJie description of the property attached"

means such description as will be sufficient to identify the

property, so that any one examining the attachment rec-

ords could ascertain what specific property had been at-
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tached
;
that ''tlie'' description should be sufficient to en-

able any one on examination of the same, or any records

therein referred to, to fully determine what particular

property was attached; that the description should be of

equal definiteness and certainty as that required in a deed.

by which the same property could be said to be conveyed.

The use by the legislature of the definite article "the'^

instead of the indefinite article "a" must be considered and
this word must be given its general meaning. "The" de-

scription of land requires much more definiteness and
particularity than "a" description of land.

In the attachment statutes of Montana in force prior to

1895, the article "a" was used. This was changed to the

article "the" by the code commissioners who prepared the

code of 1895, and it has been constantly used in the stat-

utes since that date. In the California statutes, from
which most of the Montana statutes are taJien, we find the
article "a" used. Why was this change made? Evi-

dently for some purpose. The only purpose which we can
conceive is, that it was determined by the code commis-
sioners that a more specific description of the property
attached, should be required to be filed with the county
clerk, than was required by the former attachment stat-

utes.

Who could tell, by an examination of this notice of at-

tachment filed with the County Clerk, what property was
intended to be covered by the language "certain vax^ated

streets and alleys, etc." It would simply give the investiga-

tor notice that the marshal sought to attach "certain vacat-
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ed streets and alleys in the town of Neihart used for a con-

centrator site and more fully shown by deeds to L. S. Mc-

Lure dated June 9th, 1899." One examining such notice

would be entirely at sea. He is not referred to any specific

deeds of any grantors toMcLure so that he might search the

record and find said deeds, if recorded. Neither is he re-

ferred to the record of any deed, thus designating the

place in the records where the deed could be seen and the

person examining it could ascertain the particular descrip

tion of the property levied upon. We submit that clearly

respondent acquired no lien upon the Equator lode claim

by virtue of the writ of attachment.

(b) Judgment Lien.

The respondent McLure acquired no judgment lien upon

the Equator lode claim except subject to the lien of appel-

lants.

Under the statutes of the United States then in force,

the respondent McLure probably acquired a judgment lien

upon the interests of the Diamond R. Mining Company,

on all real estate then standing of record in that com-

pany's name, in the State of Montana,, by the entry and

docketing of his judgment against that company. Such

judgment lien could, however, only attach to the interest

of the defendant the Diamond R. Mining Company as it

then stood of record, and if appellants had acquired any

lien of record upon the Equator lode claim, prior to the

time respondent McLure's judgment lien attached thereto,
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such judgment lien became and was subject to appellants'

lien.

Sklower y. Abbott, 19 Mont. 228.

It, therefore, becomes important to inquire whether ap-

pellants had acquired any lien prior to that time. Ke-

spondent McLure's judgment was entered on January 16th,

1902, and the lien thereby given could not have attached

prior to that date. It is alleged in appellants' answer

(record, page 49) and in their cross-complaint (record^

page 51) that appellants duly levied attachments on the

Equator quartz lode mining claim on December 17th, 1901.

These allegations stand admitted as true upon this hear-

ing.

By these levies of appellants upon Equator lode claim,

prior to the entry of resjwndent McLure's judgment,

they acquired a prior lien upon that claim, and the

marshal had no right, power or authority to sell such

claim under respondents McLure's execution, except sub-

ject to appellants' lien thereon.

(c) Execution Lien.

It must be remembered that respondent McLure's judg-

ment was entered in January, 1902, The record dis-

closes that nothing further was done in the case until

1907, when execution was issued. This execution is not a

part of the record of this case, but the marshal's return

on the execution is attached to api)ellant's answer. This

return shows no levy of the execution at all. It simply

states that "on the 1st day of February, A. D. 1907, at



—31—

Neihart, Cascade County, Montana, under and by virtue

of said writ of execution, I levied upon certain real estate

standing upon the records of Cascade County, State of

Montana, in the name of the defendant mentioned in said

writ and now in the possession of the United States mar-

shal of Montana hy virtue of an attachment theretofore

on the IQth day of December, 1901, levied, which real es-

tate is particularly described in the notice hereto attached

marked Exhibit "A." (Kecord, page r)l-G2). The mar-

shal then recites the posting and publication of the no-

tice of sale.

As above stated, if respondent McLure then had an at-

tachment or judgment lieu on the premises, no execution

levy was required. He does not return that he made any

levy under the execution, but simply advertised and sold

property upon which he returns that he had levied an at-

tachment, and which was in his possession under such

levy.

The statutes of IMontana require that the execution must

be levied in the same manner as a writ of attachment,

(Sec. 6S21 Rev. Codes). We have quoted the statutes

relative to the levy under a writ of attachment. If the

levy under execution is governed by the same statutes there

can be no question but that, if the marshal attempted any

leYj under the execution, such levy was abj?olutely void.

He does not even return that he "duly"' or '^''legally" levied

(which under the statutory presumption of the regularity

of official acts might be prima facie sufficient), but sim-

ply, that he levied on certain property which was in his
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possession under an attachment theretofore levied. He

does not return that he filed with the county clerk, a copy

of the writ of execution, the description of the property

levied, and a notice that it had been levied upon, as re-

quired by the statutes.

We must conclude that resx>ondent McLure had no lien

upon the Equator lode claim at the time of the pretended

sale by the marshal either under any levy of attachment

or execution and that he had no judgment lien thereon,

except subject to the attachment lien of appellants.

Therefore it follows as a matter of law that the marshal

could only sell the interest of the Diamond R. Mining Com-

pany in the Equator claim as it stood when the judgment

lien attached, which interest was subject to appellants'

attachment. If the marshal sold this claim at all, such

sale could only be made subject to appellants' attachment

lien and before complainant was entitled to enjoin the en-

forcement of api)ellants lien by sale under execution, the

complaint muf^t have shown that appellants' lien had been

extinguished.

(d) The Sale.

Appellants have alleged in their pleadings that the mar-

shal never offered the Equator claim for sale, or sold the

same. His return to the execution is conclusive evidence

against him and Respondent ]McLuro, of his acts under the

execution. The statute requires a return of the execution

to be made and filed in court, which becomes a part of the

judgment roll (Sec. 6816 Rev. Codes) and is the only court

record of his acts under the execution. This return under
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the law must contain a statement of what he did under the

execution, and neither the marshal nor respondent McLure

can contradict it. This return sitates, after the recital of

the posting and publication of notice of sale^ that "the

sale of said goods and chattels not being sufficient to

satisfy said execution, I did at eleven o'clock a. m, of said

26th day of February, 1907, at Neihart, Cascade County,

Montana, on the premises of tbe said Diamond E. ]Mining

Company, offer for sale at public vendue to the highest

bidder for cash the real estate described in said, notice of

sale of real estate hereto attached and marked Exhibit ''A"

and advertised and sold the same ami the whole thereof

in two lots as follows." (Rec. page 03.) He then recites

that he sold lot No. 1 to respondent McLure; then recites

that lot No. 2 being all the rest, residue and remainder of

said real estate so levied upon and advertised for sale to-

gether with the tenements, hereditaments, fixtures and

appurtenances thereunto belonging and appertaining as

described in said marshal's notice of sale of real estate

hereto attached, referred to and designated as Exhibit "A"

and the deeds and records therein referred to, and then and

there exposed and offered for sale at public vendue in one

lot as aforesaid.

It is apparent from the foregoing return that the mar-

shal only offered for sale or sold the property described

in the notice of sale, a copy of which is attached to the

return as Exhibit "A". It is therefore important to ex-

amine Exhibit "A" and ascertain what property was there-

in described. It will be noticed that the only property de-
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scribed in the notice of sale is the exact property described

in the return to the writ of attachment hereinabove re-

ferred to. It does not specify the Equator lode in any way

or manner. It does specifically name the other lode

claims which were sold, and certain lots on the Frisco

claim and certain other property. It then says "certain

vacated streets and alleys in the town of Neihart, Cascade

County, Montana, more fully shown by the deeds to L. S.

McLure dated June 9, 1899, used for concentrator site."

The language above quoted is the only part of the notice

of sale in which by any possibility the Equator lode claim

could be included, because all the other property specified

in said notice is particularly and definitely described.

How can it be contended that the marshal sold the

the Equator lode claim under this description ? But

counsel in the court below says that he not only sold the

property described in Exhibit "A" but the property de-

scribed in "the deeds and records therein referred to."'

Suppose he did. The only deed referred to is that to

L. S. McLure dated June 9, 1899, showing certain vacated

streets and alleys used for concentrator site.

In the return to the writ of attachment the marhsal

does not state the names of the grantors to this deed;

does not state that the deeds are recorded, and if recorded,

in what book and at what page in the records of Cascade

County they api)ear. There is no way, from the language

above quoted, of possibly ascertaining whether said lode

claim consisted of "certain vacated streets and alleys

* * * * used for a concentrator site." There is no
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mention in the return of sale that the Equator claim was

ever laid out or platted as a towusite or addition thereto.

The return does show that the Frisco claim had been so

laid out and we contend that, having used the language

above quoted in his return to the attachment and the

notice of sale immediately after statinsi: the lots and

blocks in the Frisco claim, which would be sold, this

language should be held to refer to certain vacated streets

and alleys in the Frisco claim. Ke advertised for sale and

sold the lots and blocks in the Frisco claim and is it not

a fair presumption that the vacated streets and alleys

which he sold were the vacated streets and alleys in the

Frisco claim within the boundaries of the blocks sold by

him.

As above stated the only paper relative to what is done

under an execution which becomes a part of the record of

the court is the return of the officer of what he did under

the execution. True, the statute requires the officer to

give to the purchaser a certificate of sale and after the

time for redemption is expired and no redemption made, a

deed. But for the purpose of determining his action under

the execution the records of the court must control, and

if there is any variance between the certificate and deed

and the return to the execution, as to his acts thereunder,

the return must control. He is only entitled to give the

certificate and deed for the property actually sold by him

on the execution, and to determine what property has been

sold, we must look to his return which is conclusive both

upon him and the purchaser at the sale.
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We are, however, inasmuch as respondent McLure re-

lies solely and exclusively upon the certificate of sale and

the marshal's deed and has attached the certificate to his

complaint, entitled to examine the certificate and compare

its language with the return on execution for the purpose

of determining any matter in conflict between such return

and such certificate. An examination of the certificate

will conclusively disclose that the Equator lode claim was

not sold under "certain vacated streets and alleys." The

certificate of sale discloses that the marshal first sold "the

bed of all those portions" of certain streets and alleys. It

then continues : "and also that portion of the Equaotr

lode claim which was heretofore conveyed to L. S. McLure

by John McCassey and H. J. Skinner by deed duly re-

corded in the office of the county clerk and recorder of

said Cascade county, State of Montana." The fact that

the last quotation is all in one sentence and is separated

from the description of the property first sold, permits us

to insist that a portion of the Equator lode claim was all

that was conveyed by the deed referred ta and that this

deed did not convey to McLure any vacated streets and

alleys. He therefore first sold other real estate levied

upon and advertised, then the beds of certain streets and

alleys and then certain portions of the Equator lode claim

which had been conveyed to L. S. McLure under a deed by

cretain parties recorded in the office of the County Recor-

der. He does not give the date of this de^d and does not

state the book and page whree it was recorded. The deeds

referred to in the return to the attachment and in the re-
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turn to the execution are deeds giren to L. S. McLure dated
June 9, 1899, which show certain vacated streets and alleys.
This return does not mention seed deeds as showing "any
portion of the Equator lode claim;" the deed mentioned in
the certificate of sale is only referred to for the conveyance
of a portion of the Equator lode claim. There is no simi-
laxity in the reference to these deeds other than the
name of the grnatee. The deeds mentioned in the re-
turns are .aid to have been dated June 9, 1899, but no
mention is made of the recording of the same, nor the
names of the grantors given, while in the deed mentioned
m the certificate of sale the names of the grantors are
given and a statement made that the deeds are recorded
but no reference is made to the record of such deed. More
than one deed is mentioned in the returns and but one deed
mentioned in the certificate of sale.

We submit that it would be a very violent presumption
to hold that the deed mentioned in the certificate of sale
by certain parties as conveying a portion of the Equator
lode claim is the same paper as the deeds mentioned in
the marshal's returns as aowinff certain vacated streets
and alleys. It would be substituting for the deeds men-
tioned in the returns a single deed and would also sub-
stitute a deed conveying other property.

The statutes relative to the giving of a certificate of sale
should also be considered. It is .section 6836 of the Rev
Codes and provides that "upon a sale of real estate the
purchaser is substituted to and acquires the right title
interest and claim of the judgment debtor thereto

"
<•' * J
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The officer must give to the purchaser a certificate of sale

containing : One, a particular description of the property

sold. * * * A duplicate of such certificate must be

filed by the officer in the office of the county clerk."

Under this section the officer has no power to give to the

purchaser a certificate of sale covering any property ex-

cept that actually sold by the officer under his execution.

The statute does not contemplate that the officer should

by the certificate of sale state his acts under the execution,

but only state what property he actually sold under the

execution. What he sold must be determined by his re-

turn to the execution.

By the certificate of sale the purchaser is substituted

and acquires "the right, title, interest and claim of the

judgment debtor thereto/' This excludes the idea of any-

thing else passing by the certificate or by the deed given

in pursuance thereof. Therefore, even if the marshal

actually sold the Equator lode claim if api)ellants had

theretofore acquired a prior lien thereon by attachment,

the sale and certificate would only pass to the purchaser

whatever rights the judgment debtor then had in the

property.

We submit that the following conclusions indisputably

follow from the foregoing argument: 1. That McLure

acquired no lien upon the Equator lode claim under his

writ of attachment; 2, that he acquired vo lien under his

writ of execution; 3, that the only lien which he acquired

under his judgment wasi subject to appellants' prior judg-

ment lien; 4, that he did not sell the Equator lode claim
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under the execution sale, or, if the court should find that
he did so sell said claim, such sale would in law be sub
ject to the prior attachment lien of appellants. There-
fore the court below erred in granting a decree enjoining
appellants from selling the Equator lode mining claim
under their execution.

ESTOPPEL AND EES ADJUDICATA.

It will be noticed that the record discloses that the
appellants herein find separate bills in equity, prior to
the sale under respondent McLnre's execution,^eeking to
protect their judgments. A copy of one of these bills is

attached to the original bill herein, and made a part of this
record. It will probably be contended by counsel for re-

spondent that by said bills so filed by appellants, at a
date prior to the execution sale, appellants are now
estopped from asserting that the Equator lode claim was
neyer leyied upon by respoudent McLure, was neyer sold
by him, or that his judgment lien was subject to appel-
lants' attachment lien.

We submit, howeyer, that, if counsel for respondent
presents such argument, it will be because they are cou-
fused as to the effect of the filing of said bills and as to
the allegations thereof. Those bills were filed as inde-
pendent suits. No doubt but the allegations therein were
judicial admissions or their equivalent, in that case. Ap-
pellants could not, therefore, haye contradicted such alle-

gations without amending their bills by leave of court.
But those suits are ended and the force and effect of all
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the allegations of the pleadings ended with the suits.

True, such allegations might be considered an evidence

in this suit, if offered, but they would have no conclusive

effect and might be contradicted by appellants.

2 Wigmore on Evidence, Sec. 1065.

Solomon R. R. Co. vs. Jones, 2 Pac. 657.

Buzzard vs. McAnulty, 14 S. W. 138.

Blanks vs. Klein, 53 Fed. 436.

(a) Estoppel.

The rule might be otherwise in case an estoppel arose

upon such allegations, and such estoppel were pleaded

and insisted upon. An estoppel, however, cannot arise,

unless respondent McLure, because of our allegations, be-

lieved the same to be true and relied thereon to his injury.

Neither would it arise unless it is alleged by respondent

McLure in his bill that he had not the same means of

ascertaining the truth of the facts alleged by appellants

as they had.

All these matters being necessary to affect an estoppel,

must be clearly pleaded in the complaint and the estopx>el

claimed before it arises. No allegation is made in the

original bill herein, that any of these necessary elements

exist.

Appellants' allegations in the former bills of complaint

have not been pleaded or claimed as an estoppel. It is a

fundamental principle that an estoppel must be pleaded

if relied upon. Pleading an estoppel is alleging the exis-

tence of facts out of which it arises, which includes the

facts that the allegations were made; that the parties
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claiming the estoppel believed tliem to be true; that they

relied and acted upon them to their injury, and that they

did not have the same means of ascertaining the truth of

the allegations as the parties making them. The com-

plaint is barren of any of these allegations, except that ap-

pellants filed certain bills, one of which it attached as an
exhibit.

(b) Res adjudicata.

Counsel may also contend that the decrees entered in

the above mentioned suits are res adjudicata on the ques-

tions sought to be raised in this suit.

It has been uniformly held by the Federal courts that

in order that a former decree or judgment shall be res

adjudicata, such decree or judgm^ent must have been en-

tered in a suit between the same parties, or their privies

;

that the issues in the two suits must have been identical;

and that it must clearly and positively appear from the

record itself, that the precise point or question in issue

in the second suit was involved and decided in the first.

It is also well settled that a matter in issue in the former

suit which was neither pleaded nor brought into contest

therein, although within the general scope of the litigation

and which might have determined the judgment, if it had
been set up and tried, is not res adjudicata ; also if a partic-

ular point was not in issue in the former suit, either on the

face of the pleadings or in the sense of being actually tried

as the precise question in the case, is not included for the

purpose of subsequent suit on a different cause of action;
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and that a judgment is not conclusive on any point or ques-

tion which from the nature of the case or the character of

the pleadings could not have been adjudicated in the suit

in which it was rendered.

All of these principles have become settled law in the

Federal courts and no citation of authorities would seem

to be necessary.

Testing the suits above referred to by these rules, we

must conclude that the decrees are not res adjudicata on

the questions here referred to. An examination of the bill

of complaint of the Great Falls National Bank will dis-

close that those suits were based upon the fraudulent acts

of respondent McLure and upon an unlawful conspiracy

between McLure and the Diamond E. Mining Company

and its officers, to defraud appellants of their respective

judgments. The theory of complainantsi was that by the

actions and conduct of McLure and the Diamond R. Min-

ing Company and representations to the appellants, any

lien which he might have had upon the property of the

Diamond R. Mining Company was equitably postponed

to the liens, claims and judgment of the appellants. Ap-

pellants prayed that the liens of McLure be postponed

until they had obtained liquidation of their respective

judgments', out of the property; that McLure's sale be en-

joined until such liquidation was had, and that they be

allowed to proceed Avith the sale of sufficient of the prop-

erty of the Diamonr R. Mining Conpany to pay their

judgments. It will be noticed that no question is raised

as to the validity of McLure's lien under his attachment
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or as to his jiidgniont lien, or as to what property was

covered thereby. The suits ^ere brought upon the theory,

that, admitting that McLnre had a prior lien of record on

all the property of the Diamond R. Mining Company, such

lien should be made subject and subservient to their judg-

ments. Such were the questions involved in these suits,

and the court decided that appellants were not entitled to

the relief aske don the ground of want of equity in their

bills. And allegations to the effect tliat McLure failed to

levy on the Equator; that his judgment lien on that claim

was subject to their attachment lien, would have been en-

tirely inconsistent with the theory upon which the said bills

were frajned. The theory of the bills being that, admit-

ting that McLure had levied upon all the property of the

Diamond R. Mining Company and that his judgment lien

was prior upon such property, yet such liens shonld be

held subservient to appellants' liens. The question of

whether his attachment was levied upon the Equator

claim, or whether his judgment lien thereon was prior or

subsequent to appellants' attachments, became entirely im-

material. No matter whether McLure levied his attach-

ment upon the Equator claim, or whether his judgment

lien was prior as a matter of law^, tlie only question before

the court was whether such lien was prior to appellants'

liens as a matter of equity. The court found that it was

not and the question as to the actual priority of such lien

was never presented or considered.
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BUETON vs. KIPP.

In one of the earlier arguments in the court below coun-

sel for respondent McLure, cited and relied upon the case

of Burton vs. Kipp, 30 Mont. 275, as sustaining the con-

clusion that a sale on execution cannot be avoided under

the statutes of Montana, even though there was a total

failure of the officer making the sale, to advertise the same.

An examination of this case, however, discloses its inap-

plicability to the case at bar. In that case there was an

actual prior lien on the property in question and some sort

of notice had been given of the sale. But in this case

there being no lien upon the Equator claim, except subject

to appellants' attachment line, the case of Burton vs. Kipp

cannot be relied upon as an authority here.

OTHER ALLEGATIONS OF APPELLANTS'

PLEADINGS.

We have not urged upon the court in this brief the effect

of the allegations of appellants as to the notice of sale

being published on Sunday, or that the property was sold

in mass when it should have been sold in parcels. We do

not desire, however, to be understood as waiving these

claims, but simply do not argue them further for the rea-

son that in our opinion the other grounds of our contention

are so conclusive that it will not be necessary for the court

to consider such allegations.

IRREGULARITY OF CROSS-COMPLAINT.

We trust the court will not be confusied with reference

to api>ellants cross-complaint, because of the manner in
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which it was presented. A stipulation was filed with the

cross-coiiiplaiut whereby respondent McLure's solicitors

expressly waived any question as to the method of pre-

senting the cross-complaint or the form in which it was
drawn. We frankly admit that the cross-complaint herein

would probably be insufficient except for this stipultaion.

All irregularities with reference thereto were therefore

waived by respondent McLure's soUcitors and the cross-

complaint is to be considered by this court as being in

proper form and having been properly filed.

We confidently submit that this court, after a full con-

sideration of all the questions involved and an investiga-

tion of the cases cited, will enter a decree in the main suit,

reversing the decree of the court below and order com-

plainant's bill of complaint to be dismissed.

CLAYBERG & HORSKY,
Attorneys for Appellants.
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BRIEF OF APPELLEE.

While the statement of the case contained on pages

1 to 11 inclusive of appellants brief is substantially cor-

rect, as far as it goes, (the statements contained on page

12 thereof being merely conclusions of counsel) yet

there are certain allegations contained in the pleadings

in this case which are not referred to in that statement,

and which we shall desire to bring to the Court's at-

tention in the course of our argument.
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We will accordingly preface our brief with a state-

ment of the additional facts which we deem pertinent.

The marshal's return of execution in the case of

McLure vs. Diamond R. Mining Company contains the

statement

:

^'Lot No. 2, being all the rest, residue and re-

mainder of the said real estate so levied upon and

advertised for sale together with the tenements,

hereditaments, fixtures and appurtenances thereto

belonging or appertaining, as described in said

m'arshaPs notice of sale of real estate hereto at-

tached, referred to and designated as Exhibit A,

mid the deeds and records therein referred to, I

then and there exposed and offered for sale * * *

and thus sold the same to said Charles D. McLure,

for $120,000.00, that amount being the highest bid

therefor, and the bid of Charles D. McLure."

Record pp. 63, 64.

The certificate of sale issued by the marshal to Mr.

McLure, under the sale referred to in the return above

quoted, also contains the words:

''And also all that portion of the Equator Lode

Mining Claim, which was heretofore conveyed to

L, S. McLure by John McAssey, and H. J, Skinner,

by deed duly recorded in the office of the County

Clerk and Recorder of the County of Cascade,

State of Montana, and by said L. S. McLure con-

veyed to Diamond R. Mining Company."

Record page 19.



It appears that tlie Marshal's certificate of sale

was recorded in the office of the County Clerk and Re-

corder of Cascade County, Montana, on May 1st, 1907.

Record page 20.

The complaint in the old suit of Great Falls Na-

tional Bank against Charles D. McLure and others, a

copy thereof being attached to the complaint herein and

marked Exhibit B (Record page 21 et seq.) alleges that

on the 16th day of December, 1901, Mr. McLure ob-

tained the issuance of a writ of attachment in the suit

of McLure against the Diamond R. Mining Company,

and that under said writ the United States Marshal

levied "upon certain real estate in Cascade County, be-

longing to said defendant Diamond R. Mining Company,

and described in 'said notice (referring to the notice of

attachment, a copy thereof being shown at pages Nos.

38 and 39 of the record) * * * that the defendant

Diamond R Mining Company had not then nor has it

now any other property than the said property so at-

tached."

Record page 23.

And again, that "the said Charles D. McLure did

nevertheless institute the aforesaid action and as herein-

before set forth, levy upon and attach all the property

of every kind and character belonging to the said de-

fendant Diamond R. Mining Company."

Record page 28.



The cix)ss bill of appellants alleges that "the

said United States Marshal did proceed with the service

of said writ (referring to the writ of execution in the

case of MoLure against the Diamond R. Mining Com-

pany) by advertising for sale all the real estate and

personal property theretofore attached in said action

as aforesaid; * * * that all of the real estate so

le\aed upon and advertised for sale was on the 26th

day of February, 1907, sold by the said United States

Marshal to the said Charles D. McLure, who thereupon

received from said United States Marshal a certificate

of sale, which is complainant's Exhibit A aforesaid,

and is made a part hereof."

Record page 53.

We wish to observe in passing that the statements

contained on page 12 of appellants brief are in the

nature of argument, and are onl}' entitled to be treated

as such. It is a mere statement of the conclusions of

counsel, and has to do with the ultimate questions be-

fore this Court for decision. We here go on record as

not admitting any statements there contained.

We will discuss the questions presented by the

record in the following order:

1. The order sustaining the demurrer to the cross

bill.

2. The decree on bill and answer.
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I.

DID THE COURT BELOW ERR IN SUSTAINING
THE DEMURRER TO THE CROSS BILL?

It is well established that the marshal's deed is

prima facie evidence of the truth of its recitals, espec-

ially where a valid judgment and execution are proven.

Schroeder vs. Pehling, 108 N. W. 252.

Eland vs. Cameron, 31 N. Y. 115.

Bowersock vs. Adams, 41 Pac. (Kan.) 971.

17 Cyc. 1285 and note 10.

17 Cyc. 1287 and note 20.

The defendants, (appellants here) have attempted

to dispose of the burden which rests upon them to show

that the deed is void as to the Equator lode, by making

certain contentions as to the proceedings leading up to

the deed, namely, the attachment, judgment lien, levy

of execution, notice of sale and sale. We shall treat

these propositions in the order named.

(a) The attachment and judgment lien.

The cross bill alleges that McLure never attached

and that his judgment in the suit against the Diamond

R. Mining Company never became a lien upon the

Equator lode.
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In the first place, there is only the allegation by

the defendants that the Equator Lode was not attached.

A copy of the notice of attachment is annexed to the

Marshal's return of attachment, and is shown in the

record (Kecord pp. 38 and 39).

It will be observed that that notice, like the notice

of sale (Record pp. 66 and 67) contains the paragraph:

"Certain vacated streets and alleys in the town

of Neihart, Cascade County, Montana, more fully

shown by deeds to L. S. McLure, dated June 9th,

1899, used for concentrator site."

We submit that the only way for the defendants to

raise an issue as to whether the Equator Lode was at-

tached is to allege that the Equator Lode was not

covered by the ground referred to in the deeds men-

tioned in the notice of attachment. All property men-

tioned or referred to in the notice of attachment was

attached (Sec. 6662 Rev. Codes Mont.); subject to the

right of any person who might be prejudiced by the

indefiniteness of the notice to object to it on that

ground. Defendants have never alleged in any of their

suits that the notice was indefinite in that regard, nor

that they had been prejudiced or misled by it; Imt on

the contrary they show all the way through that they

know and have always known that the Equator Lode is

covered by the ground described in the deeds referred

to in that notice.

The argument and authorities contained herein, un-



der our discussion of the sale (infra), apply with equal

force here, and we -hereby refer to them.

The authorities cited by counsel for appellants on

page 23 of their brief, with reference to the effect of

a return of an officer, have no application here. They

apply only to cases where the truth of its recitals is

questioned. The only objection made here is that it is

indefinite.

We contend, moreover, that the defendants (ap-

pellants here) cannot at this time deny that McLure's

attachment did cover the Equator lode. The bank al-

leged in its former complaint (Exhibit B to complaint

herein) that on the 16th day of December, 1901, in the

case of McLure against the Diamond R. Mining Com-

pany, the United States Marshal levied "upon certain

real estate in said Cascade county belonging to said

defendant Diamond R Mining Company, and described

in said notice and did also in pursuance to said writ

on the 18th day of December 1901 attach and levy upon

certain personal property belonging to said defendant

company in said county * * *
; that the defendant

Diamond R Mining Company had not then nor has it

now any other property than the said jjroperty so at-

tached." (Rec. p. 33).

Again it is alleged in that complaint, that on the

17th day of December, 1901, in the case of the Great

Falls National Bank against the Diamond R Mining



—8—

Company, the sheriff of Cascade county levied upon

"all and singular the same and identical real estate and

appurtenances aforesaid, including the concentrator

building, power house and all other buildings situated

upon and appertaining to said real estate." (Rec. p.

25).

And again that "the said Charles D. McLure did

nevertheless institute the aforesaid action and as here-

inbefore set forth levy upon and attach all the property

of every kind and character belonging to the said de-

fendant Diamond E. Mining Company." (Record p.

28).

In the face of these allegations we are unable to

see how the defendants can be heard to say that the

Equator lode was not attached. The allegations con-

tained in that former complaint have not been in any

way explained by defendants, even supposing they

would be permitted to explain, and they must be taken

as true in this proceeding, and any contradictory alle-

gations in the i^resent suit disregarded.

"Any confession or admission made in plead-

ings in a court of record, whether it be express or

implied, by pleading over without a traverse, will

forever preclude the party from afterward contest-

ing the same fact in any subsequent suit with his

adversary. This is the definition of estoppel by

matter of record."

Sullivan vs. Colby, 71 Fed., 460.
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The same principle is announced in

Davis vs. Wakelee, 156 U. S. 680.

We submit that the defendants are estopped by

their former allegations. The complaint in the former

suit was verified. (Rec. p. 37).

This is a suit in equity and we submit that it would

be violative of every principle of equity to permit a

party to swear to one state of facts and seek relief

upon that basis and when he fails to recover upon that

ground, reverse his postition and seek relief in a new

action upon a verified complaint which alleges a con-

tradictory statement lof facts, at least without such alle-

gations being accompanied by some reasonable and

satisfactory explanation.. The sacredness of an oath

•should be observed as carefully in pleadings as upon

the witness stand, especially in a court of equity.

The former complaint was pleaded in our com-

plaint and appellants had plenty of opportunity to ex-

plain it if those allegations were made through excus-

able mistake or neglect. This they have not attempted

to do, however, and we submit thiat under the author-

ities, they are estopped by those allegations.

It is needless to cite authorities also to the effect

that defendants were estopped not only as to the mat-

ter expressed set up in the former suit, but also as to

matters properly triable in that suit, whether raised

by them or not. They knew what the notice of attach-
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ment contained in 1901, it being a matter of record;

bnt tliey made no mention of the points here urged

in their former suit und have stood by for seven years

without atempting to take advantage of the alleged

imperfections. They have therefore by their laches

forfeited any right they may have had to complain.

It is not necessary, however, for us to rely upon

the ground above stated, for all liens acquired by the

Bank, whether by attachment or by judgment, upon any

of the property of the Diamond R, Mining Company

expired on February 12th, 1908, and McLure's title be-

came perfect as against the Bank.

The Montana statute in force at all the times here-

in mentioned, provides that judgments of District

Courts (being courts of general jurisdiction) become a

lien upon all the real property of the judgment debtor

within the county from the date of docketing and that

such lien continues for six years.

Sec. 6807, Revised Codes of Montana.

The Federal statute provides that judgments or

decrees of any circuit or district court of the United

States shall become a lien upon real property within

the district to the same extent as judgments of ccmrts

of general jurisdiction of the state, without the necess-

ity of their being docketed in any particular county,
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unless the statutes of such state provides for such

docketing.

25 Statutes at Large, 357.

4 Fed. Statutes, Anno., 5.

There was at that time no statute of the state of

Montana providing for the docketing of judgments of

the federal court in the county where the real property

sought to be affected was situated.

McLure's judgment therefore became a lien upon

all of the real property of the Diamond R Mining Com-

jDany on January 16th, 1902. This is conceded by ap-

pellants in their brief (iVppellants' Brief, p. 29).

The Bank's judgment, being entered on February

12'th, 1902, became a lien on all that property on that

date, subject however to McLure's attachment and judg-

ment lien, except as to any priority it (the Bank) may

have obtained by its lattachmemt. The attachment lien,

however, merged in the lien of the judgment, and ex-

pired with it. The lien of the Bank's judgment expired

on February 12th, 1908.

The sale under the McLure judgment on February

26th, 1907, therefore became absolute beyond all con-

troversy upon the expiration of the lien of the bank's

judgment on February 12, 1908.

Bagley vs. Ward, 37 Cal, 121.

In that case the court held that ''when a judgment
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IS rendered and becomes a lien upon the real property

attached, the lien of the attachment is merged in that

of the judgment, and does not revive upon the expira-

tion of the two years' lien of the judgment." (The

lien of the judgment in California being but two years

at that time.)

Bagley vs. Ward, supra.

It is therefore unnecessary to consider the ques-

tion of the priority of the attachment of the Equator

lode, as the attachment ceased to be a factor wlien the

bank's judgment lien expired.

Sklower vs. Abbott, 19 Mont., 228, cited by appel-

lants, has no application to this case. It was a case

where both parties had subsisting liens, and the ques-

tion presented was merely one of priority. Here, the

bank's lien became dormant on Februray 12th, 1908,

about nine months before execution was levied under

that judgment against the Equator lode.

We submit that there is no merit in appellant's

assertion that McLure's judgment never became a lien

upon the Equator lode, nor is there any efficacy in

their claim that McLure never attached that lode.

As to the judgment of the defendant American

Engineering Works, its suit was started and its judg-

ment was entered over two years after McLure's judg-

ment 1)eciame a lien upon the property, and of course

was subject to it; therefore is not necessarj' to be con-

sidered.



—13—

(b) Levy of execution.

It is also alleged that the marshal never levied

on the Equator Lode under the execution.

We have already shown that the McLure judgment

was a lien upon the Equator Lode at the time of the

sale on February 26th, 1907. No ''levy" was neces-

sary; the execution merely serving the purpose of a

power of sale under the judgment lien.

"The doctrine of Wood vs. Colvin 5 Hill, 228,

that a judgment being a lien upon the land, a levy

is unnecessary, that the judgment binds the land,

and the execution comes as a power to sell, is

often cited with approbation and is, we think,

the correct rule."

Bagley vs. Ward, 37 Cal., 121-132.

"In several essentials the effect of the ex-

ecution must be different from a fi. fa. levied upon

personal estate only. The delivery of the fi. fa.

gives no new right to the plaintiff and vests no

new interests. The general lien is created by the

judgment and the execution is merely to give that

lien effect—not by vesting a possessory right to

the land affected by it in the plaintiff, but by des-

ignating it for a conversion into money by the

operation of a fi. fa. ^and the act of the sheriff

by virtue of it."

Catlin vs. Jackson, 8 Johns. 548.

"Under Code Civ. Proc. Sec. 691, levying an

execution on land subject to the judgment lien it is
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not necessary that 'the Sheriff file a copy of the

writ with the recorder of the county, a description

of the property levied upon, or a notice that it is

levied on, as in the case of land attached. Id. Sec.

688."

Lenlmrdit vs. Jennings, 51 Pac. (Cal.) 195.

Appellants say, on page 31 of their brief, that the

writ of execution must, under the provisions of Section

6821 of the Revised Codes of Montana, be levied in the

same manner as a writ of attachment. Section 688 of

the California Code, referred to in the case last cited,

is identical, word for word, with Section 6821 of our

Code, and contains the provision that property "both

real and personal" etc., "may be attached on execution

in like manner as upon writs of attacihment. " This ap-

plies only to property upon which the judgment is not

a lien.

Holter H. Co. vs. Ontario M. Co., 21 ^Umt 193.

Lean vs. Givens, 81 Pac. (Cal.) 128.

"Wliere the judgment is a lien on the land

there is no real necessity for a formal levy, as it

adds nothing to the effect of the sale on execution.

(Citing Lenhardt vs. Jennings, supra.)^^

Lean vs. Givens, supra.
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(c) Notice of sale.

It is alleged that the marshal never advertised

the Equator Lode for sale; that is to say, that the

Equator Lode is not named in the notice of sale.

In ithe first place, the judgment debtor is the only

one who could object to lack of notice.

Freeman on Executions, Sec. 286.

In the second place, it is conclusively established

in Montana that under the Montana S'tatute the failure

of the officer to give notice of sale of real estate does

not affect the validity of sale, but gives any injured

person a cause of action against the officer for dam-

ages.

Burton vs. Kipp, 30 Mont., 275.

The court there held that:

''Under the Code of Civil Procedure, 'Section

1225, prescribing the notice to be given of sales

under execution, and section 1226 providing that

an officer selling without the notice prescribed

shall forfeit $500 to the aggrieved party in addi-

tion to his actual damages, failure to give the

notice does not invalidate the sale, the remedy

provided being exclusive."

The same rule is established in California.

Smith vs. Randall, 6 Cal., 47.

Frink vs. Roe, 70 Cal., 296; 11 Pac. 820.
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Counsel for appellants assert that the ease of

Burton vs. Kipp has no application to the case at bar,

saying that in that case there was some sort of notice.

They have evidently failed to examine that case care-

fully, for on page 286 and 287 the court said:

'*It will be observed that the allegaion of

want of notice in the complaint is also pregnant

with the admission that some sort of notice was

given but assuming the allegation to he sufficient

to present an issue on this point, icas the sale

therefore void? o o A preponderance of au-

thorities is in favor of the view that a require-

ment as to notice is directory only and that the

failure to observe it does not avoid the sale as

against a purchaser who is himself free from

fault."

It will be seen therefore that the decision was

based upon the assumption that no notice was given

and has the broadest application possible.

(d) The sale.

There remains for discussion under this head but

one more point, namely the contention of appellants

that the marshal did not sell the Equator Lode. In

support of this propostion the defendants (appellants

here) plead the marshal's return, a copy thereof being

made an exhibit to the amended answer and cross bill.

They content that the Equator Lode was not sold be-
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cause the marshal did not specifically describe it in

that return.

While an affirmative statement in the marshal's

return showing that the Equator Lode was not sold

might, in the absence of an amendment or satisfactory

explanation, be deemed conclusive, it is well estab-

lished, however, that a mere failure of the officer to

go into details in his return is no evidence at all.

"The last objection rests upon the ground

that the return endorsed upon the execution does

not contain a report in detail of the acts of the

officers in making the levy. It was not neccessary

that it should. If the return be defective for the

reason suggested or for any other reason, the

purchaser would not be affected. Whether the

return be good or bad, sufficient or insufficient,

it is a matter of no moment to the purchaser, for

his title depends upon it in no respect whatever."

Hunt vs. Louces, 38 Cal., 382.

Therefore unless the marshal's return affirmative-

ly contradicts the certificate of sale and deed, the deed

must be sustained.

The return cites, among other things, that "Lot

Number Two (2), being all the rest, residue and re-

mainder of said real estate as described in said mar-

sahl's notice of sale of real estate hereto attached, re-

ferred to and designated as Exibit A, and the deeds

and records therein referred, I then exposed and of-

fered for sale," etc. (Rec. pp 63-64).
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Attached to tlie return is a copy of the notice of

sale, which makes no specific mention of tlie Equator

Lode, but after describing certain pieces of property,

includes "certain vacated streets and alleys in the

town of Xeihart, Cascade County, Montana, more fully

shown by deeds to L. S. McLure, dated June 9th, 1899,

used for concentrator site."

In \dew of these statements in the marshal's re-

turn, it must be conceded by counsel that in the ab-

sence of an allegation by defendants that those "deeds

and records" do not describe the ground covered by

the Equator Lode there is no issue presented as to

whether the Equator Lode was actually sold.

What property was described in those deeds and

records?

The only evidence we find in the record before

this court bearing upon that question is the marshal's

certificate of sale and the deed. The marshal's certif-

icate of sale states that he sold (among other prop-

erty) :

"All that portion of the Equator Lode min-

ing claim which was heretofore convej^ed to L. S.

McLure and John McAssey and H. J. Skinner by

deed duly recorded in the office of the County

Clerk and Recorder of said County of Cascade,

State of Montana, and by L. S. McLure conveyed

to Diamond E. Mining Company." (Record p 19).

This certificate, being authorized by statute, is ad-

missible as evidence.
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Sec. 6836, Rev. Codes Montana.

Lindsay vs. Cliicago, 3 N. E. (111.) 443.

Holmes vs. State, 18 So. 529.

1 Elliott on Evidence, Sec. 415.

The complaint alleges and the answer admits that

the deed conveyed the same property described in the

certificate of sale.

The presumption is that official duty has been

performed.

Revised Codes of Montana, Sec. 7962.

Burton vs. Kipp, 30 Mont., 288.

''This presumption must be indulged until

rebutted by sufficient allegation and proof."

Burton vs. Kipp, supra.

The presumption therefore must be that the mar-

shal's certificate states the truth for there is nothing

in the return which contradicts it and under the plead-

ings appellants contentions are all based upon the mar-

shal 's return.

It is to be noted that the defendants did not pro-

duce a copy of the deed to L. S. McLure to show that

it does not describe the Equator Lode, nor do they

claim that they searched the records for such deed

and could not find it. If they could show by that deed

that the ground covered by the Equator Lode was not
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described in those "deeds and records", their defense

as to the Equator Lode would have some foundation.

We respectfully submit that the court below was

right in sustaining the demurrer to the cross bill.

Appellants complain that they were not allowed an

opportunity to file an amended cross bill after tlii's de-

murrer was sustained (Appellants Brief 15).

The court below evidentliy decided that under the

allegations of the previous complaint the appellants

were not enabled to amend. Nor did appellants tender

an amended cross bill and ask leave to file.

II.

DTD THE COURT BELOW ERR IN RENDERING
JUDGMENT FOR PLAINTIFF ON THE BILL

AND ANSWER.

The only issues raised by the answer are as to

the ore bins, blacksmith shop, tramway and corner

of power house. The defendants apparently attempted

also to raise the question 'of the sufficiency of the pro-

ceedings and the deed to pass title to the Equator

Lode. It is well settled that the deed cannot be col-

laterally attacked, especially where the validity of the

judgment and execution are established. We are re-

lieved, however, of the necessity of discussing the

proposition, because that feature of the answer was

abandoned by the a]i])ellants when they filed their
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cross bill; and the questions have been fully discussed

under that head.

We note that the appellants have not argued the

questions sought to be raised as to the ore bins, etc.,

and possibly it is not necessary for us to do so. We
desire, however, to discuss all the points presented by

the pleadings, so as not to be taken by surprise.

The allegations of the bill and answer in regard

to the ore bins, etc., may be briefly stated as follows

:

The bill alleges that the ore bins, etc., are used in con-

nection witili and are fixtures of the mines (Rec. p 9).

The defendants deny that they are such fixtures. The

answer also denies that the marshal levied upon or

sold the above mentioned property (Rec. p. 48).

As hereinbefore shown, the bill of complaint in

the former suit alleged that McLure attached all the

propertty belonging to the Diamond R. Mining Com-

pany; it is conceded that 'he sold under this judgment

all the property attached. It is alleged also that

''the property attached in said cause consists of the

defendant company's mines and also the flumes, pipes,

cars, blacksmith shop, concentrating mill and other

machinery and tools used in working ike same; that

the value of the same, oiving to its peculiar nature, is

dependent upon its being kept together and used and

operated as one plant."

Record P. 33.
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Un'der the statutes of the state of Montana, ''sluice

boxes, flumes, hose, pipes, railway tracks, cars, black-

smith shops, mills and all other machinery or tools

used in working or developing a mine are to be deemed

affixed to the mine."

(Sec. 4428, Revised Codes of Montana).

It will be noticed that the answer contains the

statement that the "said United States marshal never

at any time levied upon or advertised for sale or sold

the ore bins, blacksmith shop, or a portion of the power

house or tramway, all of which were and are a person-

al property." (Rec. p. 48).

And again "that the United States marshal also

levied upon and attached lall the personal property of

the said defendant Diamond R. Mining Company under

said writ of attachment (referring to the writ of at-

tachment in the cause of McLure against the Diamond

R. Mining Company.) (Rec. p. 52).

Also in the cross complaint in this suit "That the

United States marshal did proceed with the service

of said writ (of execution) by advertising for sale all

the real estate and personal property theretofore at-

tached." (Rec. p. 53).

As we have heretofore shown, the bank is bound

by these allegations.

Sullivan vs. Colby, 71 Fed. 460.

Davis vs. Wakelee, 156 U. S. 680.
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Defendants are not only bound by what was actu-

aly included in that complaint, but by any issue which

might have properly been raised. They were familiar

with all the conditions at that time or could have been

by the exercise of ordinary diligence. That suit was

brought for the very purpose of establishing the

al-leged priority of the lien of the bank upon the min-

ing company's property. That was the time to bring

up the points here urged, and having not only failed to

do so, but affirmatively alleging the contrary of the

propositions set up in the amended answer and cross

bill, defendants cannot now be heard to contradict

themselves.

As hereinbefore shown, all our remarks with re-

ference to the bank apply with equal force to the de-

fendant Engineering Works.

Appellants devote considerable space in their brief

(page 24, et seq.) to speculation as to what interest the

Diamond R. Mining Co. may have had in the vacated

streets and alleys. We dannot see how that question

can interest this Court in any way, as there is no issue

presented anywhere in the pleadings as to the extent

of that interest.

Under the head of ''Estoppel and Res Adjudica-

ta," counsel for appellants, in discussing the effect of

the former allegations, argue that while their former



allegations may be used as evidence in this suit, they

may, however, be contradicted, and cite Wigmore on

Evidence and several cases (Page 40 of their Brief).

The most that is held in the decisions cited by

counsel is that admissions in pleadings in another suit

are not conclusive, but may be explained. Even so,

appellant's position is not improved. They admitted

in their answer that Exhibit B to our bill of complaint

is a true copy if their former, complaint, l3ut make no

explanation of 'the allegations which clash so harshly

with their present position. Having had an oppor-

tunity to explain and having failed to do so, their

former statements under oath become conclusive.

Counsel refer to 2 Wigmore on Evidence, Sec.

1065. The rule is stated in that section that an ans-

wer in chancery may be used as a judicial admission

''for it was solemnly sworn to as importing sincere

and unqualified avowals." The only case where orig-

inal bills in chancery were not admitted as freely as

answers was where they were not required to he sworn

to.

It was held in

Doe vs. Ross, 5 All. N. Br. 346,

that where a bill in chancery is sworn to it has

the same weight as a verified answer, upon the prin-

ciple that when the reason for the difference in the
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rule ceases, the difference also ceases and the court

admitted a verified petition in evidence.

See also 2 Wigmore on Evidence, Sec. 1066.

To permit promiscuous and irresponsible plead-

ing and allow parties to change their positions in court

to suit the varying needs of the hour would be to throw

the door open to endless litigation.

The bill in the former suit is properly before this

court, and in the absence of a satisfactory explanation

of the variance between its allegations and those in

the present suit, the former statements must be taken

as 'true. The allegations of that bill which we have

hereinbefore pointed out, being of concrete facts, with-

in the knowledge of the defendants when they filed

that bill, being matters of record, the rule applies with

the greatest force in this case.

Appellants counsel fail to argue the contention

as to the allegation that the notice of sale was pub-

lished on Sunday and the alleged sale en masse, but

say that they do not waive them. We think they are

waived by the failure to argue them but will briefly

comment upon these points.

(a) Publication of notice on Sunday.

Such notice would, at the worst, be no notice. As-



—26—

suming that to be the case, the question is disposed of

by the case of

Burton vs. Kipp, 30 Mont., 275.

(b) Sale en masse.

The sale was made in accordance with the written

direction of the judgment debtor (Rec. p 64, lines 4

12 inclusive).

There is no doubt that the judgment debtor had

the right to direct the property to be sokl eii masse,

and as it is not denied that he did so direct, appellant's

contention is futile.

Burton vs. Kipp, 30 Mont. 288

**One who seeks to have a sale en masse set

aside should show that none of the contentions

which would authorize a sale of all the parcels

together existed at the time of the sale. The sale

may have been in solido by the express direction

of the judgment debtor or it may have been offered

in parcels and no bids received. The judgment

debtor may by parole waive the sale of the land

in parcels and give authority to sell in mass."

Hudepohl vs. Liberty Hill etc. Co. 29 Pac.

(Cal) 1025.

The appellants themselves, however, disposed of

this question in advance of the sale, for they alleged

in their former complaint, which was filed on Februar}^

25th, 1907, the day before the sale was had, "that the
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value of the same (referring to the Diamond R. Min-

ing Company's property) owing to its peculiar nature,

is dependent upon its being kept together and used

and operated as one plant. (Rec. p. 33, first part of

Par. 10).

The court below has been harassed by a long

series of suits over the property of the Diamond R.

Mining Company. After McLure and the Bank had

obtained their judgments against the Mining Company,

the Bank sat by for five years, acquiescing in the pri-

ority of McLlure's lien, but refusing to avail itself of

the right of redemption given it by statute. In 1907,

however, when M'cLure obtained the issuance of an exe-

cution upon his judgment and proceeded to sell the

property, trouble began. The Bank and the Engineer-

ing Works filed separate bills in intervention in the

old suit of McLure against the Diamond R. Mining

Company, which bills were 'afterwards dismissed by the

Court.

A couple of weeks after the dismissal of the bills

in intervention, and on February 25tli, 1907, the Bank

and the Engineering Works filed separate suits in

equity in the lower court, seeking to have McLure 's

judgment set aside. These complaints were dismissed

by the lower court and the Bank's case being brought

to this court upon appeal, the judgment of the lower

court was affirmed. By stipulation, the case of the
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Engineers Works abided that decision. In the fall of

1908, the Bank and Engineering Works took another

tack, and started ont to pick up a few pieces of the prop-

erty by a sale under their judgments, thereby compelling

us to flie our bill of complaint herein to protect our

title under the marshal's deed. Upon the hearing

upon the order to show cause why the temporary re-

straining order sihould not be continued pending the

litigation, an order was made so continuing it, which

order practically determined all the issues then in the

case.

The Bank and Engineering Works thereupon filed

another suit in equity to set aside the marshal's deed,

which suit was afterwards, by stipulation, consolidated

with our injunction suit in the form of a cross bill, and

the suits are now before this court on that form.

We submit that there should be some termination

to this litigation. If these appellants can be permitted

to continue to thresh over this matter indefinitely,

without ever becoming estopped, we can see no end

to the trouble and expense to which appellee, Mr. Mc-

Lure, may be put. As a matter of fact, as we have

heretofore stated, every matter which has been raised

in any of these suits could have been determined in

one suit.

Moreover, where as in this case, a junior judgment

creditor has the right of redemption, the Courts are

very slow to give ear to oljjections of the character

here urged by appellants.
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We respectfully submit that tiie court below was

right in rendering judgment on the bill and answer

and granting a permanent injunction restraining de-

fendants from in any wise interfering with the proper-

ty purchased by the appellee under his judgment

against the Diamond R. Mining Company.

It will be noticed that the decree in this case is

in exact conformity with the notice of sale attached

to the marshal's return (Exhibit A A to the Cross Com-

plaint, Rec. p. 61). Of course, appellants cannot com-

plain of the scope of this decree. The court, however,

in rendering judgment evidently decided that no issue

was raised as to whether the Equator Lode was ac-

tually sold by 'the marshal, or whether the ore bins,

etc., were in fact either sold as personal property or

were fixtures and appurtenances to the mine. As we

have already shown, considering the pleadings in this

case in connection with the pleadings in the former

suits, no issue was presented upon either of those

points, and the court below was therefore right in ren-

dering the decree which it did.

Respectfully submitted,

IRA T. WIGHT,

CHARLES E. PEW,

Solicitors for Appellee,
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FOR THE NINTk CIRCUIT

THE GREAT FALLS NATIOlkFAL BANK (a Corpora-

tion), AMERICAN ENGINEERING WORKS, (a

Corporation), and ED. HOGa'n, as Sheriff of Cascade

County, State of Montana,

Appellants,

vs.

CHARLES d! McLURE,

Appellee.

APPELLANTS' REPLY BRIEF.

In reph' to the argument in behalf of the respondent, we

>;hall be as brief and concise as possible.

L
1

Counsel announces on pajie 5 of their brief tliat the

marshal's deed is prima fa<-ie evidence of the truth of its

re'C-itals, especially where a yalid judgment and execution

are sho\yn, and cites authorities in support of tlu' proposi-

tion. We submit that the conrt will find, upon examina-

tion of tliese authorities, that none of them are in ])oint.

In the first case cited, the sale had 1>eeu confirmed by

the court and eyery (question involyed luxd been considered

before being passed u])oi) In the remaining autlioritips
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we find no referonce to a deed npon exeontion on sale.

While the principle announced might be true in a re-

stricted sense between certain parties, yet it certainly can-

not apply to a case wliere tlie record contains the official

return of tlie officer, on the execution imder which the

sale was made, which does not support tlie deed.

AYe have alle^s^ed that the Equator claim was never sold

by the marshal under the McLure execution. By setting

the case down for hearing on bill and answer, respondent

admitted this allegation. If the Equator claim was never

sold by the marshal, respondent has no title thereto. A

sale is necessary to a conveyance by sheriff or marshal,

and if no sale of any particular property is had, the sher-

iffs or marshal's deed can convey no title to such property.

II.

We shall not take up the time of the court in discussing

the validity of the various liens claimed on the Equator

lode claim, leaving our former discussion to stand, biit

shall confine ourselves very briefly to the question as to

whether, as shown liy the record, the marshal ever sold

the Equator claim.

Lest the court should become confused as to the allega-

tions in our former bills of complaint, as affecting this

question, we desire to call the attention to the fact that

all such bills were filed prior to any sale by the marshal

under respK)ndent's execution. They were filed to prevent

the sale. No sale having then been made, there could not

possibly have been any allegations as to whether the mar-
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slial actually sold the Equator claim. Admitting-, for the

sake of arguuu'nt, that we would l)e bound by the allega-

tions in the former bills as to whether or not the marshal

levied upon the Equator claim because we alleged in such

bills that he had levied upon all the property of the de-

fendant, yet such allegations can have no possible bearing

upon the question as to whether the marshal sold the

Equator claim under the execution. There is no judicial

admission, estoppel, or res adjudicata as to the question

of sale.

III.

Counsel on page 19 of their brief say:

"The presumption therefore must be that the mar-

shal's certificate states the truth for there is nothing
in tjie return which contradicts it and under the

pleadings appellants' contentions are all based upon
the marshal's return,"

We submit that this is i.'Ot a correct statement of the

law. The certificate may be evidence of the fact as to

whether the sale was made of the Equator claim, but not

the only evidence. We might, upon a trial in which the

question was as to whether the marshal did sell the

Equator claim under the McClure's execution, have intro-

duced parole proof that the Equator claim was never of-

fered for sale or sold by the marshal. This testimony

might have been given by witnesses who were present dur-

ing the entire time the marshal was selling the property

under such execution. There can be no doubt that such

proof would have been admissible under our pleadings if



the case had l>een tried on an issue of fact.

We contend that the marshaPs return discloses that he

did iwt sell the Equator lode claim, and that the certifi-

cate describing the Equator claim as having- been pold is

contradictory of the return. What the marshal did at the

sale is the basis of all his subsequent actions. If he did

not sell the Equator lode claim, he had no right to include

it in the certificate or deed. This was the vital point in

issue and we alleged that he did not offer for sale or sell

the Equator claim, thereby direetlv raising the issue, and

if the case had been tried upon tliat issue any competent

proof tending to show that the marshal Imd not offered

for sale or sold the Equator claim, would have been ad-

missible, notwithstanding the recitals in the certificate of

said sale and the deed.

Counsel further say on page 19 of their brief:

IV.

"It is to be noted that tlie defendants did not pro-

duce a copy of the deed to L. S. McLure to show that
it does not describe tlie E(iuator bvle, nor do they
claim that they searched tlie records for such deed
and could not find it. If they could show by that
deed that the gTOund covered by the Equator lode
was not described in those 'deed- and records,' theii

defense as to the Equator Lode would have some
foundation."

No duty devolved on appellants to procure an inspec-

tion or copy of the "deed to L. S. ^IcLure,'' because no

reference is made in any of the pleadings, or in the steps

of the marshal, to the record to such deed in the office of

the County Recorder. As stated in our original brief



there are two clnsx-s of dee(l« to L. S. McLure mentioned

in the steps of the marshal, namely; one, dated June 9.

1899, which conypved certain vacated streets and alleys in

the town of Neihart, Cascade connty, and the other, a dieed

executed by John McCass'^y and FT. T. Sldnner to L. S.

McLure conyeyino- a portion of the Equator lode claim.

It is noticable that the date of this last deed is not giyen

nor the place in the record where it might be found. It is

further noticealbe that the only property levied upon, had

been advertised for sale and s^old, according- to the return

of the marshal, as certain vacated streets and alleys in the

town of Neihart, more fully shown by the deeds to L. S.

McLure dated June 9, 1899, used for a concentrator side,

and that no grantors are named' and no reference to the

place of record of said d( erl.

It was not our duty to show that the Equator lode

claim was not covered by the deeds mentioned in the

marshars return, but the duty devolved on respondent

to show that such couveyauce actually covered the Equator

lode claim. If the record of certiJu deeds had lieen re-

ferred to and made a part of the returns of the marshal,

the result might havejieen ctlierwise.

On page 23 of their brief they say

:

"Appellants devote considerable space in their brief

to speculation as to wliat interest the Diamond Tt.

Mining Co. may have had in the vacated streets and
alleys. We cannot see how that question can interest

this Court in any way, as there is no issue presented
anywhere in the pleadings as to the extent of that
interest."

Counsel thus s;^ek, by general statements, to withdra^w'
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the attention of the court ftt)in tli.'iiiattop which we con-

ceive to be of great importance. Concededly the marshal

under his writ of attachment levied upon certain vacated

streets and alleys in the town of Nc^hart; and concededly

this description is the only one under which any levy could

be maintained on the Equator lode claim. Conceding, for

the purpose of argument, thai these vacated streets and

alleys were the portion of the Eiiuator claim which the

marshal had levied upon, we -nibmit that our argument on

page 24 and following of our brief is com-lusive that the

respondent never obtained any title to the Equator lode

claim under such attempted levy and sale. If the marshal

only levied upon and sold certain vacated streets and

alleys, he could sell nothing under such designation. If

such vacated streets and alleys represented the portion of

the Equator claim in controversy, his attempted levy and

sale of such vacated streets and alleys would pass no

title to ^IcLure of the Equator lode claim.

VI

It makes no difference whether the marshal levied the

3IcLure attachment upon the Equator claim, or whether

the lien of the judgment of McLure attached, if the mar-

shal never offered for sale or sold such claim. McLure's

judgment was satisfied by the sale actually made, and his

judgment lien on the Equator claim expired after such

sale was made by the marshal. Therefore it seems con-

clusive that if the Equator claim was not sold under the

McLure execution, it was subject to levy u]ioii by the



appellants' oxonition issued after such sale and ^IcLiire

could not enjoin the sale thereof under sneh exeention.

VII.

The court will bear in mind that the controllini»- ques-

tion in this case is, after all, whether the marshal sold the

Equator claim under the McLure executicm. This was

an issue of fact directly raised by the pleadings. By re-

spondent's settino- the case for hearing on bill and answer

and demurrer to the cross bill, he admitted the truth

of appellants' allegations, and the bill should have been

dismissed.

We submit that the decree appealed from should be re-

versed and respondent's bill ordered dismissed.

CLAYBERG & HORSKY,

^ .

• Attorneys for Appellants.
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Appellants state on page 3 of the Reply hrief:

*' Admitting, for the sake of argument, that we would

be bound by the allegations in the former bills as to

whether or not the marshal levied uiDon the Equator

claim because we alleged in such bills that he had

levied upon all the property of the defendant, yet such

allegations can have no possible bearing upon the ques-



tion as to whether the marshal sold the Equator claim

under the execution." The allegation of their former

complaint referred to is as follows: ''the said Charles

D. McLure did, nevertheless, institute the aforesaid

action, and, as hereinbefore set forth, levy upon and

attach all the property of every kind and character be-

longing to the said defendant" (Tr. p. 28).

Counsel then argue that this, however, is not an

allegation as to the sale; that it could not be—the

sale had not taken place when this bill was filed. This

is true. The allegation of the former complaint would

doubtless be of no consequence in the matter of the

allegations regarding the sale, had not appellants by

their own allegations in this case bound themselves to

it. Appellants admit their former complaint and do not

suggest a single excuse or explanation of the allegation

with reference to the levy therein contained, and then

in their answer and cross bill allege: "that the said

United States Maa-shal did proceed with the service of

said writ by advertising for sale all the real estate and

personal property theretofore attached * * * that

all of the real estate so levied upon and advertised for

sale was on the 26th day of February, 1907, sold by the

United States Marshal to the said Charles D. McLure"

(Tr. P. 53).

The further point is urged' that the bare allegation

that the marshal did not sell the Equator Lode (regard-
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less of their inconsistent allegations above noted) is a

sufficient allegation to raise an issue; that the absence

of any affirmative showing in the marshal's return in

this regard is immaterial. If this bare allegation of a

conclusion which it seems to us it is for the court to

reach rather than the pleader, would be sufficient, the

fact remains that appellants did not merely make this

allegation, but did set forth the fact upon which this

conclusion is based, in the following language :

'

' for

the reason that the same was never levied upon or' ad-

vertised for sale or sold, and that the complainant

has never acquired any right, title or interest in and

to any of said property as ivill more fully appear by

the return of the said Marshal" (Tr. p. 49.)

The Marshal's return is set up by appellants, and

shows nothing of the kind.

Having taken the affirmative upon this point, and

pretended to set forth the foundation for their allega-

tion that the Equator Lode was not sold by the Mar-

shal, they now argue that the burden was not upon

them to show that the exhibit they offered, which fails

on its face to disclose whether or not the Equator Lode

was included therein, does not include that property;

but that the same should be explained by the adverse

party. Such a rule of pleading is absurd. No reason

is given why the court should indulge in any presump-

tions to assist appellants' pleadings. If there are to

be any presumptions at all, they will certainly be in



favor of the regularity of the performance of official

duty rather than that official duty has not been per-

formed. We do not need, however, to go to any pre-

sumptions in the matter. Appellants make their alle-

gation that the sale was not made "as will more fully

appear" from an exhibit which they submit, and their

exhibit does not show it.

Respectfully submitted,

lEA T. WIOHT,

CHARLES E. PEW,

Solicitors for Appellee.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

THE GREAT FALLS NATIONAL BANK (a Corpora-

tion), AMERICAN ENGINEERING WORKS, (a Cor-

poration), and ED HOGAN, as Sheriff of Cascade

County, State of Montana,
Appellants,

vs.

CHARLES D. McLURE,

Appellee.

MOTION FOR RE-HEARING.

Now come the appellants in the above-entitled action

and move the court that a re-hearing herein be granted

for the following reasons and upon the following grounds,

namely

:

1. Because it appears from the opinion, that the court

overlooked or did not consider or refer to the return of the

marshal on the execution issued on the McLure judgment.

8ueh return doei< not -sJiow that the Equator Lode claim

was ever sold hi/ the mar.'^Jial under such execution, arid

neither his certifirate of sale nor deed can include prop-

erty not described in said return.

2. Because the court overlooked the fact that while

McLure in his bill of complaint in this action alleges that

on the 26th day of February, 1907, the marshal "sold



said real property s^o levied upon * * * * and tjie

whole thereof, to your orator," (Tr. p. 5), the appel-

lants herein in their answer to said bill of complaint, deny

this allegation and allege that the said United States mar-

shal never at any time levied upon, advertised for sale or

sold the Equator quartz lode claim, (Tr. p. 48), thus

raising directly an issue of fact as to whether or not the

marshal sold the Equator quartz locle claim, upon which

issue of fact appellants were entitled to introduce evidence,

which they were prevented from doing by the court below

deciding the case upon the bill and answer without any

testimony.

3. Because it api^ears from the opinion that the court

overlooked the fact that appellants had alleg-ed in their

cross complaint that flie Equator claim iras never sold

under the McLure execution, and this allegation must he

deemed admitted^ because McLure demurred to said cross

complaint.

4. Because it appears from said opinion that the court^

in effect, held, that appellants were estopped from claiming

that said Equator claim was never sold under said execu-

tion, by the allegations in their former bill of complaint

against McLure referred to in said opinion, in which ap-

pellants stated and allewd that the marshal had levied

upon all the property of the Diamond R. Mining Company

under the attachment issued in the case of McLure against

the Diamond R. Mining Company. The court evidently

overlooked the fact that appellants' said bill of complaint

made no allegation as to whether the Equator claim had
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been sold by the marshal under the execution issued in the

case of McLure against the Diamond R. Mining Company,

and overlooked the further fact that said bill of complaint

was filed prior to said sale and that appellants could not

therefore have made any allegations concerning the sale of

said Equator claim.

5. Because it appears from the opinion that the court

held that appellants were estopped to claim that the

Equator lode claim was not sold under the execution in the

McLure case, by the allegations of their complaint filed at

a period anterior to said sale.

6. Because it appearsi from said opinion that the court

held that McLure's judgment became a lien on all real

estate of the Mining Company and the sale under the judg-

ment passed the title of the judgment debtor to the pur-

chaser, but overlooked the factsi that no title of the judg

ment debtor passed by the sale, except the title to such

property as was actually sold under the execution.

7. Because, admitting that appellants were estopped by

their allegations in their former bill of complaint, from

contending that the Equator claim had not been levied

upon under ]McLure attachment, sucli estoppel could not

go beyond such allegations. Since such bill of complaint

had been filed prior to the sale under the McLure execu-

tion and for the express purpose of preventing such sale,

none of the allegations thereof, can be made the basis of

an estoppel against appellants from contending that the

marshal did not srU\ the Equator lode claim under the

execution.



8. Because the court overlooked the fact that whether

McLure's attachment was ever levied upon the Equator

lode claim and whether the appellants ever had any lien on

such claim, if such claim was not sold bj the marshal under

the McLure execution, McLure got no title thereto; Mc-

Lure's judgment lien not only having expired prior to the

)>eginning of tliis suit, but his judgment having been satis-

fied by the execution, if the Equator claim was not sold

nnder the execution appellants should not have been en-

joined from selling the same under their execution tJiere-

after issued and levied.

9. Because it appt^ars from said opinion that the court

apparently gave an erroneous effect of the marshal's cer-

tificate of sale and deed thereunder, in that the opinion

recites that "the marshaFs certificate of sale expressly

states that it was so sold and its deed to McLure made Id

pursuance of the certificates of sale purports to convey

among other jjroperty sold, the Equator quartz lode min-

ing claim." // the Equator claim teas not actually sold,

the certificate of sale and deed specifying the same could

not he held to cover the Equator claim.

10. Because tlie court in the preparation of the opin-

ion, apparently overlooked the appellants' reply brief and

arguments contained therein.

Dated February 18, 1910.

Solicitors "ftil^ of CtSunsel for Apikfllants.
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We, the undersigned, being solicitors and of counsel for

appellants in the above-entitled action, hereby certify that

in our judgment the above and foregoing motion for re-

hearing is well founded and that the same is not inter-

])osed for delay.

Dated this 18th day of February, 1910.

Solicitors andci>f^^Counsel for 's4rflpellants.





No. 1719

United States Circuit Court of Appeals

FOR THE NINTH CIRCUm

THE NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY OF
MONTANA and THE NORTHWESTERN IM-

PROVEMENT COMPANY,
Appellants,

vs.

THE UNITED STATES OF AMERICA,
Appellee.

TRANSCRIPT OF RECORD.

Upon Appeal from the United States Circuit Court

for the District of Montana.

FILED
JUM U 1909

FiLMER Bros. Co. Pkimt. 330 Jackson St.. S. F.. Cal.





No. 1719

United States Circuit Court of Appeals

FOR THE NINTH CIRCUm

THE NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY OF
MONTANA and THE NORTHWESTERN IM-

PROVEMENT COMPANY,
Appellants,

vs.

THE UNITED STATES OF AMERICA,
Appellee.

TRANSCRIPT OF RECORD.

Upon Appeal from the United States Circuit Court

for the District of Montana.

FiLMER Bros. Co. Print, 330 Jackson St., S. F., Cal.





INDEX.

[Clerk's Note: When deemed likely to "be of an important uattire,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by
printing in italic the two words between which the omission seems

to occur. Title heads inserted by the Clerk are enclosed within

brackets.]

Page

Addresses and Names of Solicitors and Counsel

of Record 1

Answer 45

Appeal, Bond on 77

Appeal, Citation on (Original) 79

Appeal, Order Allowing 76

Assignment of Errors 72

Bill of Complaint 2

Bill of Complaint, Exhibit "A" to (List of

Lands Selected by tlie Northern Pacific

Railway Company—No. 89) 30

Bill of Complaint, Exhibit "B" to (List of

Lands Selected by Northern Pacific Rail-

way Company—No. 91) 34

Bill of Complaint, Exhibit "C" to (Patent No.

961/2) 37

Bill of Complaint, Exhibit ''D" to (Plat) 42

Bond on Appeal 77
Certificate, Clerk's, to Transcript of Record.. 81
Citation on Appeal (Original) 79
Clerk's Certificate to Transcript of Record 81
Complaint, Bill of 2



ii Tlie Northern Pacific Raihvay Company et al.

Index. Page

Counsel of Record, Names and Addresses of So-

licitors and 1

Decree 57

Exhibit "A" to Bill of Complaint (List of

Lands Selected by the Northern Pacific

Railway Company—No. 89) 30

Exhibit "B" to Bill of Complaint (List of

Lands Selected by Northern Pacific Rail-

way Company—No. 91) 34

Exhibit "C" to Bill of Complaint (Patent No.

961/2) 37

Exhibit ''D" to Bill of Complaint (Plat) 42

Memorandum Opinion 64

Names and Addresses of Solicitors and Counsel

of Record 1

Opinion, Memorandum 64

Order Allowing Appeal 76

Subpoena 43

Transcript of Record, Clerk's Certificate to. . . . 81



Names and Addresses of Solicitors and Counsel of

Record.

THE ATTORNEY GENERAL OF THE UNITED
STATES, Washington, D. C,

M. C. BURCH, Esq., Washington, D. C,

FRANK HALL, Esq., Washington, D. C,

FRED A. MAYNARD, Esq., Washington, D. C,

JAMES W. FREEMAN, U. S. Attorney, Helena,

Montana,

Messrs. WALSH & NOLAN, Helena, Montana,

Solicitors and of Connsel for Complainant

and Appellee.

WM. AVALLxVCE, Jr., Esq., JOHN G. BROWN,
Esq., R. F. GAINES, Esq., of Helena, Montana,

CHARLES W. BUNN, Esq., of St. Panl, Minn.,

Solicitors and of Counsel for Defendants

and Appellants.

In tlie Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

No. 870—IN EQUITY.

THE UNITED STATES OF AMERICA,
Complainant,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY
OF MONTANA, and the NORTHWEST-
ERN IMPROVEMENT COMPANY,

Defendants.



2 The Northern Pacific Railway Company et al.

Be it remembered, that on the 13th day of July,

1908, the complainant filed its Bill of Complaint

herein, which said Bill of Complaint is in the words

and figures following, to wit

:

III the Circuit Court of the United States, Ninth Cir-

cuit, in and for the District of Montana.

THE UNITED STATES OF AMEEICA,
Complainant,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY
OF MONTANA, and NORTHWESTERN
IMPROVEMENT COMPANY,

Defendants.

Bill of Complaint.

To the Circuit Court of the United States, Ninth

Circuit, in and for the District of Montana, and

the Honorable, the Judges thereof:

Your orator, the United States of America, by

Charles J. Bonaparte, Attorney General of the

United States, brings this its bill of complaint

against the Northern Pacific Railway Company, a

corporation created under the laws of the State of

Wisconsin, The Rocky Fork Coal Company of Mon-

tana, a corporation created under the laws of the

State of Montana, and the Northwestern Improve-

ment Com^^any, a corporation created under the laws

of the State of New Jersey, and thereupon your

orator complains and says:

That the Northern Pacific Railway Company is,

and since prior to tli'e 28th day of December, 1899,



vs. The United States of America. 3

was, a corporation organized and existing under and

by virtue of the laws of the State of Wisconsin.

That The Rocky Fork Coal Company of Montana

is, and since prior to the 28th day of December, 1899,

was a corporation organized and existing under and

by virtue of the laws of the State of Montana.

That the Northwestern Improvement Company is,

and since prior to the 28th day of December, 1899,

was, a corporation organized and existing under and

by virtue of the laws of the State of New Jersey.

That prior to the said 28th day of December, 1899,

the said defendant Northern Pacific Railway Com-

pany had become, by mesne conveyances and then

was the owner of all lands and rights to lands to

which the Northern Pacific Railroad Company was

or had become entitled to under or by virtue of any

acts of the Congress of the United States, and not

theretofore otherwise disposed of by the said North-

ern Pacific Railroad Company or the defendant

Northern Pacific Railway Company, and partic-

ularly had, by mesne conveyances, become the owner

of and entitled to all rights accruing to the said

Northern Pacific Railroad Company, or to which it

might be entitled under and by virtue of the Act of

the Congress of the United States entitled, "An Act

to set aside a portion of certain lands in the State

of Washington, now known as the Pacific Forest

Reserve, as a public park, to be known as the Mount
Rainier National Park," approved March 2, 1899.

That on and prior to the said 28th day of Decem-

ber, 1899, your orator was the owner, in fee simple,

of certain lands, of the value of more than $100,000,
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situated in the State of Montana, and within the

land district of which the land office is at Bozeman,

Montana, and particularly described as follows, to

wit: The west half of section 13; the west half of

section 24, and the southeast quarter of section 24,

in township 8 south of range 20 east, Montana Prin-

cipal Meridian, and the south half of section 19, in

township 8 south of range 21 east, Montana Prin-

cipal Meridian, and that all of said lands were, on and

prior to said date, public mineral lands of the United

States, and that the same contained large deposits

of coal, and were chiefi}^ valuable on account of the

coal contained therein, and subject to entry and ap-

propriation under the provisions of section 2347 of

the Revised Statutes of the United States, and that

the said defendants, and each of them on said date,

and at the time of the filing of the lists hereinafter

referred to, and of the selection of the said lands

under the provisions of the Act of Congress herein-

above specifically referred to, well knew that the said

lands, and each quarter section thereof, were min-

eral lands, and contained valuable deposits of coal

and were chiefly valuable on account of the coal con-

tained therein.

That on the 19th day of July, 1899, the said

Northern Pacific Railroad Company and the said

Northern Pacific Railway Company executed and de-

livered to the complainant their certain deed, con-

veying and relinquishing to the United States cer-

tain lands situated within the limits of the said

Mount Rainier National Park and the Pacific Forest

Reserve, referred to in the said Act of Congress,
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approved March 2, 1899, including the lands within

the said Pacific Forest Reserve and Mount Rainier

National Park, hereinafter referred to, and there-

after, and on the 28th day of December, 1899, the

said defendant Northern Pacific Railway Company

filed in the said United States land office at Boze-

man, Montana, an instrument in writing, wherein

and wdiereby it selected, as therein recited, the fol-

lowing described lands, to wit : the west half of sec-

tion 13, township 8 south of range 20 east of the

Montana Principal Meridian ; the west half of section

24, township 8 south of range 20 east, Montana Prin-

cipal Meridian; the southeast quarter of section 24,

township 8 south of range 20 east, Montana Prin-

cipal Meridian, and the southwest quarter of section

19, township 8 south of range 21 east, Montana Prin-

cipal Meridian, being a part of the lands hereinabove

first described, in lieu of the following described

tracts situated within the said Pacific Forest Reserve

and Mount Rainier National Park, which it relin-

quished to the United States, to wit, the east half of

section 1, the west half of section 1, the northeast

quarter of section 3, and the southwest quarter of

section 3, in township 13 north of range 10 east, which

said instrument was verified b}' Wm. H. Phipps,

Land Commissioner of the said defendant Northern

Pacific Railway Company, by his affidavit as follows,

to wit:

"State of Minnesota,

County of R anise}",—ss.

I, Wm. H. Phipps being duly sworn, depose and

say : that I am the Land Connnissioner of the North-
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ern Pacific E ailway ComjDany, the successor in inter-

est of the Northern Pacific Eailroad Company; that

the hinds described in the foregoing list, and which

are hereby selected by the Northern Pacific Railway

Com23an3% under the Act of Congress approved

March 2, 1899, entitled 'An Act to set aside a por-

tion of certain lands in the State of Washington, now

known as the Pacific Forest Reserve, as a public

park, to be known as the Mount Rainier National

Park,' and all of them, are vacant, unappropriated

lands of the United States, not reserved, and to which

no adverse right or claim has attached, and have been

found, upon examination, to be non-mineral in char-

acter ; and said lands, and all thereof, are of the char-

acter contemplated hj said Act of Congress approved

March 2, 1899 ; and that the specific lands heretofore

relinquished and conveyed to the United States by

said Northern Pacific Railway Company, as succes-

sor in interest of the Northern Pacific Railroad Com-

pany, in lieu of which the lands herein described are

selected, are truh^ set forth and described in this

list, and no selection has heretofore been made in

lieu of an}" of the lands herein specified as the basis

for the lands hereby selected.

WM. H. PHIPPS.

Subscribed and sworn to before me this nineteenth

day of December, 1899.

[Seal] W. F. VON DEYN,
Notary Public, Ramsey County, Minnesota."

A copy of the said instrument, save for the verifi-

cation thereof, which is as above set out, is hereto at-
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tached, marked Exhibit "A," and by this reference

made a part of this bill of complaint.

That thereafter, and on the 6th day of June, 1900,

the southeast quarter of said section 19, in township

8 south of range 21 east of the Montana Principal

Meridian, having continued to be and remain public

mineral lands of the United States, and containing

valuable deposits of coal, and being and remaining

chiefly valuable for the coal contained therein, as

the said defendants and each of them continued

to know, the said defendant Northern Pacific

Eailway Company filed in the said land office at

Bozeman, Montana, a further instrument in writing,

wherein and whereby it selected, as therein re-

cited, the southeast quarter of section 19, township

8 south of range 21 east, Montana Principal Meri-

dian, being a part of the lands hereinabove first de-

scribed, in lieu of the southeast quarter of section

3, township 13 north of range 10 east, which said

tract is situated within the said Pacific Forest Re-

serve and Mount Rainier National Park, which it

relinquished to the United States, which said instru-

ment was verified by Wm. H. Phipps, Land Commis-

sioner of the said defendant Northern Pacific Rail-

way Company, by his affidavit as follows, to wit

:

"State of Minnesota,

County of Ramse}^,—ss.

I, Wm. H. Phipps being duly sworn, depose and

say : that I am the Land Commissioner of the North-

ern Pacific Railway Company, the successor in in-

terest of the Northern Pacific Railroad Company;
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that the kinds described in the foregoing list, and

which are hereby selected by the Northern Pacific

Railway Company, under the Act of Congress ap-

proved March 2, 1899, entitled 'An Act to set aside

a portion of certain lands in the State of Washing-

ton, now known as the Pacific Forest Reserve, as a

public park, to be known as the Mount Rainier Na-

tional Park,' and all of them, are vacant, unappro-

priated lands of the United States, not reserved, and

to which no adverse right or claim has attached, and

have been found, upon examination, to be non-min-

eral in character ; and said lands, and all thereof, are

of the character contemplated b}^ said Act of Con-

gress approved March 2, 1899; and that the specific

lands heretofore relinquished and conveyed to the

United States by said Northern Pacific Railway Com-

pany, as successor in interest of the Northern Pacific

Railroad Compan}', in lieu of which the lands herein

described are selected, are truly set forth and de-

scribed in this list, and no selection has heretofore

been made in lieu of any of the lands herein specified

as the basis for the lands hereb^y selected.

WM. H. PHIPPS.

Subscribed and sworn to before me this fifth day

of May, 1900.

[Seal] W. F. VON DEYN,
Notary Public, Ramsey County, Minnesota."

A cop3^ of the said instrument, save for the veri-

fication thereof, which is as above set out, is hereto

attached, marked Exhibit "B," and b}^ this refer-

ence made a part of this bill of complaint.
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That ill the regular course of the business of the

said United States land office at Bozeman, Montana,

the said selections so made were duly approved by

the Register and Receiver of the said land office, and

their approval endorsed thereon, in the case of the

said instrument so filed December 28, 1899, as fol-

lows :

"U. S. Land Office at Bozeman, Mont.,

Dec. 28, 1899.

''We hereby certify that we have carefully exam-

ined the foregoing selection list filed by the North-

ern Pacific Railway Coinpai\y, as the successor of

the Northern Pacific Railroad Compan}^, under the

Act of Congress approved March 2, 1899, entitled

'An Act to set aside a portion of certain lands in the

State of Washington, now known as the Pacific

Forest Reserve, as a public park, to be known as

the Mount Rainier National Park,' and have criti-

cally examined the plats and records of this office,

and that the lands selected appear by the records of

this office to be subject to such selection; and said

lands, and all of them, are public lands of the United

States, not reserved, and to which no adverse right

or claim has attached. We have therefore approved

the foregoing list and the selection of the lands there-

in described, and have made due notation thereof

upon the records of this office.

It is further certified that the foregoing list shows

an assessment of the fees payable hereunder, and

that said Northern Pacific Railway Company has

paid to the undersigned, the receiver, the full sum
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of Twelve dollars in full paj^ment and discharge of

said fees.

A. L. LOVE,
Register.

A. J. EDSALL,
Receiver."

And in tlie case of the said instrument filed June

6, 1900, as follows

:

"U. S. Land Office at Bozeman, Mont.

June 6, 1900.

"We hereb}^ certif^y that w^e have carefullj^ exam-

ined the foregoing selection list filed by the Northern

Pacific Railwa}^ Company, as the successor of the

Northern Pacific Railroad Company, under the Act

of Congress approved March 2, 1899, entitled 'An Act

to set aside a portion of certain lands in the State

of Washington, now known as the Pacific Forest Re-

serve, as a public park, to be known as the Mount

Rainier National Park,' and have critically exam-

ined the plats and records of this office, and that the

lands selected appear b}^ the records of this office

to be subject to such selection; and said lands, and

all of them, are public lands of the United States,

not reserved, and to w^hich no adverse right or claim

has attached. We have therefore approved the fore-

going list and the selection of the lands therein de-

scribed, and have made due notation thereof upon

the records of this office.

It is further certified that the foregoing list shows

an assessment of the fees payable hereunder, and

that said Northern Pacific Railway Company has

paid to the undersigned, the receiver, the full sum of
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Two Dollars in full pa3^ment and discharge of said

fees.

A. L. LOVE,
Register.

A. J. EDSALL,
Receiver."

That the said selections having been, b}^ the offi-

cers of the said land office at Bozeman, Montana,

transmitted to and filed with the Commissioner of

the General Land Office, there was, thereupon and

thereafter and by reason of such selections and the

verifications thereof, as hereinbefore set forth, on the

17th day of August, 1903, issued and delivered to

the said defendant Northern Pacific Railway Com-

pany the patent of the United States for all of the

lands hereinabove first described, a copy of which

said patent is hereto attached, marked Exhibit "C,"

and by this reference made a part of this bill of

complaint.

That for many years prior to the filing of the said

selections, all of the said lands were well known to

be mineral lands and to contain valuable deposits of

coal and to be valuable for the coal contained there-

in, and that the said defendant Northern Pacific

Railway Company, at and prior to the time of the

filing of the said selections, knew that the said lands

and nil of them, and each quarter section of them,

were mineral lands and contained valuable deposits

of coal, and were chiefly valuable for the coal con-

tained therein, and that the said verifications of the

said selections were each false, as the said defend-

ant Northern Pacific Railway Company well knew
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at and before the time they were made, in this : that

they were not non-mineral in character.

That prior to the issuance of the said patent and

after the filing of the said selections, certain persons

being desirous of entering portions of said lands,

under and by virtue of the provisions of Sections

2347 and 2348 of the Revised Statutes of the United

States^ suggested to the Land Department that the

said lands contained valuable deposits of coal, and

thereupon asked for the cancellation of the said

selections, and that the matter coming on to be heard

before the Commissioner of the General Land Office

and the Secretary of the Interior, it was, by the said

officers^ erroneously held and decided that if the said

lands had been, prior to their selection by the said

defendant Northern Pacific Railway Company,

classified as nonmineral at the time of the actual

Government survey thereof, as it was held they were,

the said defendant Northern Pacific Railway Com-

pany was entitled to select the said lands and obtain

a patent for the same upon its selection, notwith-

standing such lands were in fact mineral lands and

contained valuable deposits of coal, as the defendant

Northern Pacific Railway Company knew at the time

it made its selection thereof, under the said Act ap-

proved March 2, 1899; that having so erroneously

held, the suggestion and application of the said per-

sons was dismissed and patent issued to the said de-

fendant Northern Pacific Railway Company for the

said lands, as hereinbefore set forth.

That the said defendant Northern Pacific Rail-

way Company having so obtained patent to the said
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lands, on the 5tli day of November, 1902 it executed

and delivered to the defendant Northwestern Im-

provement Compan}^ its deed of conveyance of all of

the said lands, except the southeast quarter of section

19, in township 8 south of range 21 east of the Mon-

tana Principal Meridian. That thereafter, on the

28th day of January, 1903, the said defendant North-

v\'estern Improvement executed and delivered to the

defendant The Rocky Fork Coal Company of

Montana its deed of conveyance of all of the said

lands, except the said southeast quarter of section 19,

township 8 south of range 21 east; and that there-

after, on the 8th day of September, 1903, the said

The Eocky Fork Coal Companj^ of Montana exe-

cuted and delivered to the said defendant North-

western Improvement Company its deed of convey-

ance, wherein and whereby it re-conveyed to the

Northwestern Improvement Company the said lands

convej'ed to it by said Northwestern Improvement

Compan}^ on the 2Sth day of January, 1903. That

thereafter, on the 29th day of February, 1904, the

Northern Pacific Railway Company executed and

delivered to the said Northwestern Improvement

Compan}^ its deed of conveyance, wherein and

whereby it conveyed the southeast quarter of section

number nineteen in township 8 south of range 21 east

of the Montana Principal Meridian, containing one

hundred and sixty acres.

That at all times since prior to the 5th day of No-

vember, 1902, all of the stock of both the North-

western Improvement Company and the Rocky Fork

Coal Company ofMontana was held and owned by the
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defendant Northern Pacific RailAvay Company, or

by certain persons who held the same in trust for the

said defendant Northern Pacific Railway Company,

and that each of the said defendants Northwestern

Improvement Company and The Rocky Fork Coal

Companj^ of Montana, at all times since prior to the

5th day of November, 1902, had knowledge and no-

tice of all of the facts hereinbefore set forth, and

that neither of the said defendants Northwestern Im-

provement Company nor the said The Rocky Fork

Coal Company of Montana ever paid any considera-

tion for the said lands, or for any of them, and that

each of them, while it held the title to the said lands,

held the same in trust for the defendant Northern

Pacific Railway Company, and that the said North-

Avestern Improvement Company now holds the title

to the said lands in trust for its codefendant, the

Northern Pacific Railwa}" Company.

That all of the said lands are vacant and unoccu-

pied. That the said patent for the same was duly

recorded in the office of the County Recorder of Car-

bon County, Montana, within which the said lands

are situated, on the 11th day of September, 1903, the

said conveyance from the said defendant Northern

Pacific Railway Company to the defendant North-

western Improvement Company on the 15th day of

November, 1902; the said conve^vance from the de-

fendant Northwestern Imj^rovement Company to the

defendant The Rocky Fork Coal Company of ^Ion-

tana, on the 21st day of February, 1903 ; the said con-

veyance from the defendant The Rocky Fork Coal

Company of Montana to the said defendant North-
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western Improvement Company in the 12tli day of

KSeptember, 1903, and the said conveyance from the

defendant Northern Pacific Railway Company, to

the defendant Northwestern Improvement Company,

dated Febrnary 29, 1904, on the 26th day of March,

1901, and that all of the said instruments constitute

clouds upon the title of j^our orator to the said lands.

All of which acts and doings of the said defendants

are contrary to equity and good conscience and tend

to the manifest wrong, injury and oppression of your

orator in the premises. In consideration whereof,

and by the strict rules of the common law and is

and for as much as your orator is remediless in the

premises at and by the strict rules of the common

law and is relievable only in a Court of Equity,

where matters of this nature are properly cognizable

and relievable.

To the end, therefore, that the said defendants.

Northern Pacific Railway Company, The Rocky

Fork Coal Company of Montana, and the North-

western Improvement Company, may, if they can,

show why your orator should not have the relief here-

by prayed, and may, upon their several and respec-

tive corporal oaths, and according to the best and ut-

most of their several and respective knowledge, re-

membrance, infoiTnation and belief, full, true, direct

and perfect answers make to such of the several in-

terrogatories hereinafter numbered and set forth,

as by the note hereunder written they are respec-

tively required to answer. That is to say

:

1. Whether all of the capital stock of the defend-

ant Northwestern Improvement Company is not, and
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siiK'e prior to the 5tli day of November, 1902, has not

been owned by the defendant Northern Pacific Rail-

way Comjjany, and if not whether the majority of the

stock of the defendant Northwestern Improvement

Company is not owned b}^ the defendant Northern

Pacific Railway Company, and how much, if any of

the stock of the defendant Northw^estern Improve-

ment Company is owned b}^ the defendant Northern

Pacific Railwa}^ Company.

2. Whether at a hearing before the Interstate

Commerce Commission, on the 18th day of March,

1907, at Chicago, Illinois, in the case of the City of

Spokane, Washington versus Northern Pacific Rail-

way Company and others, one Thomas Cooper, then

an officer of the defendant Northern Pacific Railway

Company, did not submit a summar,y of coal prop-

erties belonging to the defendant Northern Pacific

Railway Company, wdiich he valued at over fifty mill-

ion dollars, and wdiether he did not say, in testifying

before the Interstate Commerce Commission, in the

matter referred to, at the time and place mentioned,

or at some ottier time or place, on and at the said

hearing, as follows: "The coal properties referred to

are located at Red Lodge and Chestnut, Montana,

and at Rosl}^, Clealum, Ravensdale and Melmont,

Washington," and whether, in the course of such

hearing, and wdiile the said Thomas Coojjer was testi-

fying, Mr. C. W. Bunn, the general counsel of the

defendant Northern Pacific Railway Company, rep-

resenting it before the said Commission at the said

Iiearing, did not sa.y as follows: "I want to state all

there is about this frankly to the Commission. These
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coal lands are not literally owned by the Northern

Pacific Railway Company, but they are held, as I

understand it, by the Northwestern Improvement

Company, which the E ailway Company owns all the

stock of," and whether the witness Mr. Cooper re-

ferred to did not say, in relation to the statement so

made, '

' Yes, sir, that is the fact.
'

'

3. Whether all of the capital stock of the defend-

ant The Rocky Fork Coal Company of Montana is

not, and since prior to the 28th day of January, 1903,

has not been owned by the defendant Northern Paci-

fic Railway Company, and if not whether the major-

ity of the stock of the defendant The Rocky Pork

Coal Compan}^ of Montana is not owned b.y the de-

fendant the Northern Pacific Railway Company, and

how much, if any, of the stock of the defendant The

Rocky Fork Coal Company of Montana is owned by

the defendant Northern Pacific Railway Company.

4. Whether ever since prior to the 5th day of No-

vember, 1902, a number of the persons who appear

now by the books of the Northwestern Improvement

Company to be the owners of shares of its capital

stock do not, in fact, hold such stock merely in trust

for the Northern Pacific Railway Company, and

which of the stockholders of the Northwestern Im-

provement Company so hold the shares of stock

standing in their names on the books of the Company

in trust for the Northern Pacific Raihva}^ Company,

and the number of shares so held by each.

5. Whether, ever since prior to the 28th day of

January 1903, a number of the persons who appear

now by the books of The Rocky Fork Coal Company
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of Montana to be the owners of shares of its capital

stock do not, in fact, hold such stock merely in trust

for the Northern Pacific Railway Company, and

which of the stockholders of The Rocky Fork Coal

Compan}^ of Montana so hold the shares of stock

standing in their names on the books of the Company

in trust for the Northern Pacific Railway Compan}',

and the number of shares so held by each.

6. Whether, on prior to and after the 5th day of

November, 1902, C. S. Mellen was not the president

of the Northern Pacific Railway Company, and R.. H.

Relf its assistant secretary.

7. Whether on, prior to and after the 28th day of

January, 1903, C. S. Mellen was not the president,

and R. H. Relf, the assistant secretary of the North-

western Improvement Company.

8. Whether, on, prior to and after the 8th day of

September, 1903, C. S. Mellen was not the president,

and R. H. Relf the assistant secretary of The Rockj^

Fork Coal Company of Montana.

9. Whether the said C. S. Mellen was not contin-

uously president of the Northern Pacific Railway

Company, the Northwestern Improvement Company

and The Rocky Fork Coal Company of Montana,

since prior to the 5th day of November, 1902, until

after the 8th day of September, 1903, and if not, state

during what portion of the said period he occupied

any official position with any of the said Companies,

and with which companies.

10. Whether the said R. H. Relf was not contin-

uously assistant secretary of the Northern Pacific

Railway Company, the Northwestern Improvement
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Company and The Rocky Fork Coal Company of

Montana since prior to the 5th day of November,

1902, until after the 29th day of February, 1904, and

if not, state during what portion of the said period

he occupied any official position with any of the said

companies, and with which companies.

11. Whether, on or about the 5th day of Novem-

ber, 1902, the said C. S. Mellen, as president, and the

said R. H. Relf, as assistant secretary did not exe-

cute, for and on behalf of the Northern Pacific Rail-

way Company, a deed to the Northw^estern Improve-

ment Company, conveying to it the following de-

scribed tracts, to wit

:

The west half of section 13, and the west half and

southeast quarter of section 24, in township 8 south

of range 20 east, and the fractional southwest quar-

ters of section 19, in township 8 south of range 21

east, Montana Principal Meridian.

12. AVhether, on or about the 28th day of Janu-

ary, 1903, the said C. S. Mellen, as president, and

the said R. H. Relf, as assistant secretary, did not

execute, for and on behalf of the Northwestern Im-

provement Company, a deed conveying the following

described lands, to wit:

The north half and the fractional southwest quar-

ter of section 19, in township 8 south of range 21 east

;

all of sections 13 and 24, in township 8 south of range

20 east of the Montana Principal Meridian, to The

Rocky Fork Coal Company of Montana.

13. Whether, on or about the 8th day of Septem-

])er, 1903, the said C. S. Mellen, as president and

the said R. H. Relf, as assistant secretary, did not
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execute for and on behalf of The Rocky Fork Coal

Company of Montana, a deed convejdng to the North-

western Improvement Company, the lands last above

described.

14. Whether, on or about the 29th day of Febru-

ary, 1904, one Howard Elliott, as president, and the

said R. H. Relf, as assistant secretary, did not exe-

cute for and on behalf of the Northern Pacific Rail-

way Company, a deed conveying to the Northwestern

Improvement Company, the southeast quarter of sec-

tion 19 in township 8, south of range 21 east, Mon-

tana Principal Meridian.

15. Whether, on and prior to the 5th day of

November, 1902, the chief business or one of the

important branches of business in which the North-

western Improvement Company was engaged, was

not the mining and selling of coal, and whether the

said Northwestern Improvement Company was not

organized for the purpose, among others, of acquir-

ing and holding coal lands for the use and benefit of

the Northern Pacific Railwaj^ Company.

16. Whether, on and prior to the 28th day of Jan-

uary, 1903, and continuously thereafter until on or

after the 8th da}^ of September, 1903, the principal,

if not the only, business of The Rocky Fork Coal

Company of Montana, was not the mining and selling

of coal, and whether it was not, during that period,

engaged in the operation of coal properties in the

county of Carbon, State of Montana.

17. Whether, on and after the 8th day of Sep-

tember, 1903, and continuously thereafter, down to

the present time, the principal, if not the only busi-
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ness of the Northwestern Improvement Company,

in the State of Montana, was not the mining and

selling of coal, and whether, it has not been, during

all of said time, engaged in the operation of coal

properties, in the county of Carbon, State of Mon-

tana.

18. Whether, one L. S. Storrs had not, for a

period of about six years prior to the year 1903, or

during the years 1898, 1899 and 1900, been the geolo-

gist for the Northern Pacific Eailway Company,

the Northw^estern Improvement Company, and The

Rocky Fork Coal Company of Montana, and whether

he did not, during such period, reside at Bozeman,

in the State of Montana, and whether he w^as not en-

gaged, during all of said time, or the greater portion

of said time, in examining lands in the neighborhood

of the Northern Pacific Raihvay Company's line in

the State of Montana, with a view" to ascertain the

existence of coal in such lands.

19. Whether the said L. S. Storrs, as such geol-

ogist for the Northern Pacific Railway Company,

or for the Northwestern Improvement Company, or

for The Rocky Fork Coal Company of Montana, did

not, prior to the month of December, 1899, make an

examination, at the request of either the said Nor-

thern Pacific Raihvay Company, the Northwestern

Improvement Company, or the Rock}" Ford Coal

Company of Montana, or otherwise, of the Bear

Creek coal-fields, in Carbon County, in the State of

Montana, and w-hether he did not have several parties

of laborers tracing the coal outcrop in that field

throughout its extent, and whether he did not make



22 Tlie Northern Pacific Railway Company et al.

a very detailed examination of all of the lands in-

cluded in that field.

20. Whether the said L. S. Storrs did not exam-

ine the said field, as to its geological features, with

a view to ascertain the presence therein of coal de-

posits of value, and whether he did not trace the

approximate location of five of the coal seams in that

field, and whether he did not submit to the defend-

ant Northern Pacific Eailway Company, or the

Northwestern Improvement Company, or The Eocky

Fork Coal Company of Montana, a map showing the

approximate location of such coal seams, together

with the relative extent of such coal seams under-

neath the surface, substantially in conformity with

the map hereto attached, marked Exhibit "D."

21. Whether the said L. S. Storrs did not have

open cuts put on all the said veins in the year 1898,

and whether he did not report to the Northern Pa-

cific Railway Company, the Northwestern Improve-

ment Company, or The Rocky Fork Coal Company

of Montana, having had information as to what was

shown in those two certain drill holes, marked upon

the map "Drill Hole No. 1'' and "Drill Hole No. 2,"

and whether he did not report such holes as showing

coal seams and geological formation substantially as

shown on the map. Exhibit "D."

22. Whether the said L. S. Storrs did not make

a report to the Northern Pacific Railway Company,

or to the Northwestern Improvement Company, or

The Rocky Fork Coal Company of Montana, as to

the results of his examination of the said Bear Creek

coal-field, and as to whether he did not, in such re-
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port, advise it that in liis opinion the above described

lands, to wit: All of sections 13 and 24 in township

8 sonth of range east, and all of section 19, in town-

ship 8 sonth of range 21 east, or some of them, con-

tained valuable deposits of coal, or were of value

because of the deposits of coal contained in them, and

state as to which of such lands he so advised in his

report.

23. Whether the defendants Northern Pacific

Railway Company, Northwestern Improvement

Company, and The Rocky Fork Coal Company of

Montana, and each of them, has not now in its pos-

session the report so made by the said L. S. Storrs,

and if you answer that it has, attach to your answer

a copy of the said report, and make it a part of the

same.

24. If any one of the defendant companies shall

answer that it has not in its possession such report,

state where it is and what has become of it.

25. Whether it is not the fact that none of the

lands above described, to wit, sections 13 and 24 in

township 8 south of range 20 east, and section 19, in

township 8 south of range 21 east, had, prior to or

since the 28th da,v of December, 1899, any value

whatever for au}^ purpose except for the coal con-

tained therein, so far as was known to the Northern

Pacific Railway Company, the Northwestern Im-

provement Company, or The Rocky Fork Coal Com-

pany of Montana, and if you answer this question

to the effect that they had, state for what purpose

such lands had any value, and which of them had any

value for any purpose other than because of the coal
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contained in them, and for what purposes such lands

had any vahie, and what value such lands had for

such purposes.

26. Whether it is not a fact that neither the

Northern Pacific Eailway Company, nor the North-

western Improvement Company, nor The Eocky

Fork Coal Company of Montana, ever had any use

for an}' of the said lands except because of the coal

contained therein, and if an}" of the said companies

had any use for the said lands for any other purpose,

state what such use was, and which of said lands were

of use to it for any other purpose.

27. Whether the Northern Pacific Eailway Com-
pany, the Northwestern ImjDrovement Company, and

The Eocky Fork Coal Company of Montana did not

each acquire said lands solely on account of the coal

which it knew or believed to be contained therein,

and if you say that it did not, or that that was not

its sole purpose in acquiring such lands, state what
otner purpose it had in acquiring the lands.

28. Whether the Northern Pacific Eailway Com-
pany, the Northwestern Improvement Company or
The Eocky Fork Coal Company of Montana, did not
furnish the money with which to make the coal en-
try of the west half of the east half of section 13,

township 8 south of range 20 east, made in the name
of the said E. H. Eelf, and whether the said L. S.

Storrs did not, while he was acting as geologist for
the Northern Pacific Eailway Company, or the

Northwestern Improvement Company, or The Eocky
Fork Coal Company of Montana, open upon said

tract a seam of coal, and whether the said Eelf did
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not shortly after making the said entry convey the

same to the defendant Northern Pacific Railway

Company, or the Northwestern Improvement Com-

pany, or The Rocky Fork Coal Company of Mon-

tana, giving the date of the entr}^ and the date of

conveyance by the said Relf.

29. Whether the Northern Pacific Railway Com-

pany, the Northwestern Improvement Company or

The Rocky Coal Company of Montana, did not fur-

nish the money wdth which to make the coal entry

of the northeast quarter of section 24, township 8,

south of range 20 east, made in the name of Margaret

E. Barry, and whether the said L. S. Storrs did not,

while he was acting as geologist for the Northern

Pacific Railway Company, or the Northwestern Im-

provement Company, or The Rocky Fork Coal Com-

pany of Montana, open upon said tract a seam of

coal, and whether the said Barry did not, shortly

after making the said entry, convey the same to the

defendant Northern Pacific Railway Company, or

the Northwestern Improvement Company, or The

Rocky Fork Coal Company of Montana, giving the

date of the entry and the date of conveyance by the

said Barry.

30. Whether the Northern Pacific Railway Corn-

pan}^, the Northwestern Improvement Company or

The Rocky Fork Coal Comi3any of Montana, did not

furnish the money with which to make the coal en-

try of the northwest quarter of section 19, township

8 south of range 21 east, made in the name of Mer-

ton Herrick, and whether the said L. S. Storrs did

not, while he was acting as geologist for the North-
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ern Pacific Railway Company, or the Northwestern

Improvement Company, or The Rocky Fork Coal

Company of Montana, open upon said tract a seam

ot coal, and whether the said Herrick did not, shortly

after making the said entry, convey the same to the

defendant Northern Pacific Railway Company, or

the Northwestern Improvement Company, or The

Rocky Fork Coal Company of Montana, giving the

date of the entry and the date of conveyance by the

said Herrick.

31. Whether the Northern Pacific Railway Com-

pany, the Northwestern Improvement Company or

The Rocky Fork Coal Company of Montana, did not

furnish the money with which to make the coal en-

try of the northeast quarter of section 19, towmship

8 south of range 21 east, made in the name of Har-

riet B. Van Bergen, and whether the said L. S. Storrs

did not, while he was acting as geologist for the

Northern Pacific Railway Company, or the North-

western Improvement Company, or The Rocky Fork

Coal Company of Montana, open upon said tract a

seam of coal, and whether the said Van Bergen did

not, shortly after making the said entry, convey the

same to the defendant Northern Pacific Railway

Comx)any, or the Northwestern Improvement Com-

pany, or The Rocky Fork Coal Company of Mon-

tana, giving the date of the entry and the date of

cninTyaucc by the said A^an Bergen.

32. A\'hether the Northern Pacific Railway Com-

pany, the Northwestern Improvement Company, or

The Rocky Fork Coal Company of ^lontana, did not
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furnish the money with wliieli to make tlie coal en-

try of the east half of the east half of section 13,

township 8 south of range 20 east, made in the name

of Earl L. Marvin, and whether the said L. S. Storrs

did not, while he was acting as geologist for the

Northern Pacific Railway Company or the North-

western Improvement Company, or The Rocky Fork

Coal Company of Montana, open upon said tract a

seam of coal, and whether the said Marvin did not,

shortly after making the said entry, convey the same

to the defendant Northern Pacific Railway Company,

or the Northwestern Improvement Company, or

The Rocky Fork Coal Company of Montana, giv-

ing the date of the entry and the date of conve,vance

by the said Marvin.

33. Whether such conveyances from the said en-

trymen Relf, Barry, Herrick, Van Bergen and Mar-

vin, were not taken with knowledge that the said

lands contained valuable deposits of coal, and wheth-

er the Northern Pacific Railway Company, the

Northwestern Improvement Company and The

Rock}^ Ford Coal Company of Montana did not, at

the time that such conveyances were made, have in-

formation that said lands were valuable on account

of the coal contained in them, and whether the same

sources of information concerning the existence of

coal within the lands so conveyed did not furnish in-

formation of like character respecting the lands in

the bill of complaint described, and whether a source

of the information was not, among others, the report

of the said L. S. Storrs above referred to.

34. Whether the defendant Northern Pacific Rail-

way Company had not information from the report
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of said L. S. Storrs or otherwise, prior to the 28th

day. of December, 1899, that the coal seams which

were exposed underneath and by openings north and

east of the lands described in the bill of complaint,

did not extend through and under the said lands and

as far as a limestone reef west and south of the same.

35. Whether it is not a fact that no money or

other consideration was actually paid in considera-

tion of an}^ of the transfers mentioned in these inter-

rogatories, and if this interrogatory is answered in

the negative, state what consideration was paid on

account of each separate transfer referred to in

these interrogatories, and how and when it was paid.

(The defendant Northern Pacific Railway Com-

pany is required to answer Interrogatories Nos. 1, 2,

3, 4, 5, 6, 9, 10, 11, 11, 15, 18, 19, 20, 21, 22, 23, 24,

25, 26, 27, 28, 29, 30, 31, 32, 33, 34 and 35.

The defendant Northwestern Improvement Com-

pany is required to answer Interrogatories Nos. 1,

2, 4, 7, 9, 10, 11, 12, 13, 14, 15, 17, 18, 19, 20, 21, 22,

23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33 and 35.

The defendant The Rocky Fork Coal Company of

Montana is required to answer Interrogatories Nos.

3, 5, 8, 9, 10, 12, 13, 16, 18, 19, 20, 21, 22, 23; 24; 25,

26, 27, 28, 29, 30, 31, 32, 33 and 35.)

And that it l)e by the Court ordered, adjudged and

decreed that the said i^atent so issued by the United

States of America to the Northern Pacific Railway

Company, dated August 17, 1903, be adjudged to be

null and void, and that the said defendant Northern

Pacific Railway Company be ordered to deliver the

same up to be canceled and that it be, by the Court,
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adjudged and decreed that none of the defendants

have any right, title or interest in or to the said

lands in the bill of complaint hereinabove described,

nor to an,y part thereof, and that the said defendants,

and each of them, be forever enjoined and restrained

from setting up or asserting any title to the said lands

or any part thereof, and that the title of your orator

to the same be quieted, and that it recover its costs

herein, and have such other and further relief in the

premises as may be equitable.

May it please your Honors to grant unto your

orator a writ of subpoena of the United States of

America, directed to the said Northern Pacific Rail-

way Company, The Rocky Fork Coal Company of

Montana and the Northwestern Improvement Com-

pany, commanding them, and each of them, on a day

certain to api3ear and answer unto this bill of com-

plaint, and to abide and perform such order and de-

cree in the premises as to the Court shall seem

l>roper and required by the principles of equity and

good conscience.

CHARLES J. BONAPARTE,
Attorney General of the United States,

JAS. W. FREEMAN,
United States District Attorney for the District of

Montana,

Solicitors for Complainant.
M. C. BURCH,
FRANK HALL,
FRED. A. MAYNARD,
WALSH & NOLAN,

Counsel for Complainant.
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United States of America,

District of Montana,

County of Lewis and Clark,—ss.

James W. Freeman, being* duly sworn, deposes and

says : That lie is the United States District Attorney

for the District of Montana, and one of the solicitors

for the complainant in the above-entitled action;

that he has read the foregoing bill of complaint, and

knows the contents thereof, and that the same is

true to the best of his knowledge, information and

belief.

JAMES W. FREEMAN,

Subscribed and sworn to before me this 11th day

of July, 1908.

[Notarial Seal] J. PARKER VEAZEY, Jr.,

Notary Public in and for the County of Lewis and

Clark, State of Montana.

Exhibit ''A" [to Bill of Complaint].

LAND DEPARTMENT
NORTLLERN PACIFIC RAILWAY COMPANY,

List No. 89.

of
,

U. S. Land Office at Bozeman, Mont.,

Dec. 28, 1899.

The Northern Pacitic Railroad Company and the

Northern Pacific Railway Company, as the succes-

sors in interest of tlie Northern Pacific Railroad

Company, having executed and delivered to the

United States their certain deed, dated July 19, 1899,
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conveying and relinquishing to the United States

certain lands situated within the limits of the Mount

Rainier National Park and the Pacific Forest Re-

serve, as defined by the Act of Congress entitled "An
Act to set aside a ])ortion of certain lands in the

State of Washington, now known as the Pacific For-

est Reserve, as a public park, to be known as the

Mount Rainier National Park," which Act was ap-

proyed March 2, 1899, in pursuance of said Act of

Congress above mentioned, now, by virtue of the

right conferred upon the said Northern Pacific Rail-

road Company by said Act of Congress approved

March 2, 1899, the said Northern Pacific Railway

Company as the successor in interest of the North-

ern Pacific Railroad Compan.y, hereby selects the

lands hereinafter specified in lieu of a like quantity

of lands so relinquished and conveyed. The descrip-

tions hereinafter set opposite the lands selected be-

ing assigned as the particular bases for the tracts

hereby selected.

All the lands hereby selected are situated wdthin

the Bozeman land district, in the state of Montana.

LIST OF LANDS South of base line and East of

Montana principal meridian, selected by the North-

ern Pacific Railway Company, as the successor in

interest of the Northern Pacific Railroad Company,

under the Act of Congress, approved March 2, 1899,

entitled "An iVct to set aside a portion of certain

lands in the State of Washington, now known as the

Pacific Forest Reserve, as a public park, to be known

as the Mount Rainier National Park," in lieu of
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lands set opposite thereto, relinquislied under said

act of March 2, 1899.

Area

Part of Section, Sec. Town

s

Eange

E

Acres lOOtbs. Eemarks.

1 W14 13 8 20 320.00 In lieu of

2 WVa 24 8 20 320.00 In lieu of

3 SE14 24 8 20 160.00 In lieu of

i SW^ 19 8 21 150.54 In lieu of

Total 950.54

LIST OF LANDS EELINQUISHED to the

L^nited States by the Northern Pacific Railway Com-

pany, the successor in interest of the Northern

Pacific Railroad Company, under the Act of Con-

gress, approved March 2, 1899, entitled "An act to

set aside a portion of certain lands in the State of

Washington, now known as the Pacific Forest Re-

serve, as a public park, to be known as the Mount

Rainier National Park,'' and specified as bases for

the particular tracts set opposite and hereby selected.

Those certain tracts of land which when surveyed will be described as

follows

:

Area

Sec. Town Kauge Acres lOOths. Ecuiarks.Pairt of Section

1 E%
2 Wi/a

3 NE^
4 SWM

N E

1 13 10 320

1 13 10 320

3 13 10 160

3 13 10 160

Total 960

U. S. Land Office at Bozeman, Mont.,

Dec. 28, 1899.

We hereby certify that we ha^•e carefully exam-

ined the foregoing selection list filed by the North-
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ern Pacific Railway Company, as the successor of the

Northern Pacific Railroad Company, under the Act

of Congress approved March 2, 1899, entitled "An
Act to set aside a portion of certain lands in the

State of Washington, now known as the Pacific For-

est Reserve, as a public park, to be known as the

Mount Rainier National Park," and have critically

examined the plats and records of this office, and

that the lands selected appear by the records of this

office to be subject to such selection; and said lands,

and all of them are public lands of the United States,

not reserved, and to which no adverse right or claim

has attached. We have therefore approved the fore-

going list and the selection of the lands therein

described, and have made due notation thereof upon

the records of this office.

It is further certified that the foregoing list

shows an assessment of the fees payable hereunder,

and that said Northern Pacific Railway Company
has paid to the undersigned, the receiver, the full

sum of Twelve Dollars in full payment, and dis-

charge of said fees.

A. L. LOVE,
Register.

A. J. EDSALL,
Receiver.
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Exhibit *'B" [to Bill of Complaint].

LAND DEPARTMENT
NORTHERN PACIFIC RAILWAY COMPANY.

List No. 91.

State of Montana,

U. S. Land Office at Bozeman.

May, 1900.

The Northern Pacific Railroad Company and the

Northern Pacific Railway Company, as the snc-

cessor in interest of the Northern Pacific Railroad

Company, having execnted and delivered to the

United States their certain deed, dated July 19,

1899, conveying and relinquishing to the L^nited

States certain lands situated within the limits of the

Mount Rainier National Park and the Pacific For-

est Reserve, as defined by the Act of Congress en-

titled "An act to set aside a portion of certain lands

in the State of Washington, now known as the

Pacific Forest Reserve, as a public park, to be

known as the Mount Rainier National Park,"

which Act was approved March 2, 1899, in pursu-

ance of said Act of Congress above mentioned, now,

by virtue of the right conferred upon the said North-

ern Pacific Railroad Company, by said Act of Con-

gress approved March 2, 1899, the said Northern

Pacific Railway Company, as the successor in inter-

est of the Northern Pacific Railroad Company,

hereby selects the lands hereinafter specified in lieu

of a like quantity of lands so relinquished and con-

veyed. The descriptions hereinafter set opposite
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the lands selected being assigned as the particular

bases for the tracts hereby selected.

All the lands hereby selected are situated within

the Bozeman, Mont., land district, in the State of

Montana.

LIST OF LANDS South of base line and East

of Montana princij^al meridian, selected by the

Northern Pacific Railway Company, as the successor

in interest of the Northern Pacific Railroad Com-

pany, under the Act of Congress, approved March

2, 1899, entitled "An Act to set aside a portion of

certain lands in the State of Washington, now

known as the Pacific Forest Reserve, as a public

park, to be known as the Mount Rainier National

Park," in lieu of lands set opposite thereto, relin-

quished under said act of March 2, 1899.

Area

Part of Section. Sec. Town Range Acres lOOths. Eemarks.

SE14 19 8 S 21 E 160

LIST OF LANDS RELINQUISHED to the

United States by the Northern Pacific Railway Com-

pany, the successor in interest of the Northern Pa-

cific Railroad Company, under the Act of Congress,

approved March 2, 1899, entitled "An Act to set

aside a portion of certain lands in the State of

Washington, now known as the Pacific Forest Re-

serve, as a public Park, to be known as the Mount

Rainier National Park," and specified as bases for

the particular tracts set opposite and hereby se-

lected.
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Area

Part of Section. Sec. Town Range Acres lOOths. Remarks.

That certain tract of land wliicli, when reserved, will be described as

follows:

SE14 3 13 N 10 E 160 Mt. Rainier Reserve

U. S. Land Office at Bozeman, Mont.

June 6, 1900.

We hereby certify that we have carefully exam-

ined the foregoing list filed by the Northern Pacific

Railway Company, as the successor of the Northern

Pacific Railroad Company, under the Act of Con-

gress approved March 2, 1899, entitled "An Act to

set aside a portion of certain lands in the State of

Washington, now known as the Pacific Forest Re-

serve, as a iDublic park, to be known as -the Mount

Rainier National Park," and have critically exam-

ined the plats and records of this office, and that

the lands selected appear by the records of this of-

fice to be subject to such selection; and said lands,

and all of them, are public lands of the United

States, not reserved, and to which no adverse right

or claim has attached. We have therefore approved

the foregoing list and the selection of the lands

therein described, and have made due notation there-

of upon the records of this office.

It is further certified that the foregoing list shows

an assessment of the fees payable hereunder, and

that said Northern Pacific Railwa.y Company has

paid to the undersigned, the receiver, the full sum
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of Two dollars in full payment and disr-harge of said

fees.

A. L. LOVE,
Register.

A. J. EDSALL,
Receiver.

[Exhibit "C" [to Bill of Complaint].

Patent No. 96yo.

UNITED STATES
To

NORTHERN PACIFIC RAILWAY COMPANY.
The United States of America, To all to whom these

presents shall come, GREETING:
WHEREAS, by the Act of Congress approved

Jnly 2, 1864, entitled "An Act granting lands to

aid in the constrnction of a Railroad and Telegraph

Line from Lake Superior to Puget's Sound, on the

Pacific Coast, by the Northern Route," and the

Joint Resolution of May 31, 1870, there was granted

to the Northern Pacific Railroad Company, its suc-

cessors and assigns, for the purpose of aiding in the

construction of said railroad and telegraph line, and

branch to the Pacific Coast, "every alternate sec-

tion of public land not mineral, designated by odd

numbers, to the amount of twenty alternate sections

per mile on each side of said railroad line, as said

company may adopt through the Territories of the

United States, and ten alternate sections of land

per mile on each side of said railroad whenever it

passes through an}' state, and whenever on the line

thereof, the United States have full title, not re-
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served, sold, granted or otherwise appropriated, and

free from pre-em^Dtion or other claims or rights at

the time the line of said railroad is definite^ fixed,

and a plat thereof filed in the office of the Commis-

sioner of the General Land Office; and

WHEEEAS, official statements from the Secre-

tary^ of the Interior have been filed in the General

Land Office, showing that the Commissioners ap-

pointed by the President, under the provisions of the

fourth section of the first named act, have reported

to him that the said Northern Pacific Eailroad and

Telegraph Line, and branch excepting that portion

l)etween Wallula, Washington, and Portland, Ore-

gon, declared forfeited by the Act of September 29,

1890, have been construed and fully completed and

equipped in the manner prescribed by the Act rela-

tive thereto, and the same accepted by the President

;

and

WHEEEAS, by the Act of Congress approved

March 2, 1899 (30 Stat. 993) authority is given the

Northern Pacific Eailroad Company, now Northern

Pacific Eailway Company, to release and convey

by proper deed to the United States, the land within

Mount Eainier National Park, and Pacific Forest

Eeserve theretofore granted to said Com]3any,

whether surveyed or unsurveyed, and to select in

lieu thereof an equal quantity of non-mineral pub-

lic lands, so classified, as non-mineral at the time of

the actual Government survey thereof, lying within

any state into or through which the railroad of said

company runs; and it is provided that patent shall

issue to said company for lands so selected ; and
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WHEREAS, the said lands h^ing within the said

Monnt Rainier National Park and Pacifir^ Forest

Reserve and the limits of the grant to the said Rail-

road Company, have been duly released to the

United States by the Northern Pacific Railroad

ComjDany, the Northern Pacific Railway Company
and the Central Trust Company of New York, and

the release has been accepted by the Secretar.y of

the Interior ; and

WHEREAS, there has been filed in the office of

the Secretary of the Interior, evidence showing that

the Northern Pacific Railway Company is the lawful

successor in interest of the Northern Pacific Rail-

road Company as to all lands within the limits of

the grant made to the said Northern Pacific Rail-

road Company by the Act of July 2, 1864, and all

subsequent legislation; and

WHEREAS, the following described selected

lands have l^een duly selected by the authorized agent

of the Northern Pacific Railway Company under

the provisions of the Act of March 2, 1899, afore-

said, and the lands given as bases therefor, are with-

in the primary limits of the company's grant and

lie opposite the constructed line of its road, and are

also within the limits of the reserves released to the

United States as aforesaid, to wit:

South of base line and east of Montana Meridian,

State of Montana, township eight, range twenty.

The west half of section thirteen, containing three

hundred and twenty acres, the southeast quarter and

the west half of section twenty-four containing four

hundred and eighty acres.
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Township Eight, Range Twenty-one.

The south half of section nineteen containing three

hundred and ten acres and fifty-four hundredths of

an acre.

The said tracts of land as described in the fore-

going make the aggregate area of one thousand one

hundred and ten acres and fifty-four hundredths of

an acre (1110.54.)

Now Know Ye, That the United States of America,

in consideration of the premises and pursuant to the

said acts of Congress have given and granted and

by these presents do give and grant unto the said

Northern Pacific Eailwa}' Company, successor in in-

terest to the Northern Pacific Railroad Company,

its successors and assigns, the tracts of land selected

as aforesaid, and embraced in the foregoing yet ex-

cluding and excepting "All Mineral Lands," so clas-

sified at the date of the Government survey thereof,

should any such be found in the tracts aforesaid.

To Have and To Hold, the said tracts with the ap-

purtenances thereof, unto the said Northern Pacific

Railway Company, its successors and assigns forever.

In Testimony Whereof I, Theodore Roosevelt,

President of the United States of America have

caused these letters to be made Patent and the Seal

of the General Land Office to be hereunto affixed.

Given under my hand at the City of Washington,

this the seventeenth day of August, in the year of

our Lord, one thousand nine hundred and three, and
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of the Independence of the United States the one

hundred and twenty-eighth.

By the President: T. ROOSEVELT,
F. M. McKEAN,

Secretaiy.

[Seal] C. H. BRUSH,
Recorder of the General Land Office.

Recorded in Vol. 32, pages 186 to 189, inclusive.

(Here follows Exhibit "D"—a plat.)

[Endorsed]: Title of Court and Cause. Bill of

Complaint. Filed July 13, 1908. Geo. W. Sproule,

Clerk. By C. R. Garlow, Deputy Clerk.
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yind thereafter, to wit, on the 13th day of July, 1908,

a Subpoena in Equity was duly issued herein,

in the words and figures following, to wit:

[Subpoena.]

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Judicial

Circuit, District of Montana.

IN EQUITY.
The President of the United States of America,

Greeting: To Northern Pacific Railwa,y Com-

pany, The Rocky Fork Coal Company of Mon-

tana and Northwestern Improvement Company,

Defendants.

You are hereby commanded, that 3"ou be and ap-

pear in said Circuit Court of the United States i fore-

said, at the courtroom in Helena, Montana, on the 3d

day of August, A. D. 1908, to answer a Bill of Com-

plaint exhibited against you in said court by the

United States of America, complainant, and to do

and receive what the said court shall have consid-

ered in that behalf. And this you are not to omit,

under the penalty of Five Thousand Dollars.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 13th

day of July, in the year of our Lord, one thousand

nine hundred and eight, and of our Independence the

133d.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Carlow,

Deputy Clerk.
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Memorandum Pursuant to Rule 12, Supreme Court,

IT. S.

You are hereby required to enter your appearance

in the ahoA'c suit, on or before the first Monday of

August next, at the Clerk's Office of said Court, pur-

suant to said bill ; otherwise the said bill will be taken

pro eonfesso.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Garlow,

Deputy Clerk.

CHAS. J. BONAPARTE,
Attorney General of the United States,

Washington, D. C, and

JAS. ^Y. FREEMAN,
IT. S. Atty., Helena, Montana, Solicitors

for Complainant.

United States Marshal's Office,

District of Montana.

I hereby certify, that I received the within writ

on the 13th da}' of July, 1908, and personally served

the same on the 13th day of July, 1908, by delivering

to, and leaving with AVilliam A¥allace, Jr., the Statu-

tory Agent for each said companj^ defendant North-

ern Pacific Railway Company and the Northwestern

Improvement Company, said defendants named

therein personally, at Helena, in the County of Lewis

and Clark in said District, a copy thereof, that I was
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unable to find defendant, The Rocky Fork Coal Com-

pany ill the District of Montana.

Helena, July 13tli, 1908.

ARTHUR AV. MERRIFIELD,
U. S. Marshal.

By Scott N. Sanford,

Deputy.

[Endorsed] : No. 870. U. S. Circuit Court, Ninth

Circuit, District of Montana. lu Equity. United

States of America vs. Northern Pacific Ry. Co.

et al. Subpoena. Filed July 14th, 1908. Geo. W.
Sproule, Clerk. By C. R. Oarlow, Reputy Clerk.

And thereafter, to wit, on the 1st day of September,

1908, defendants filed their answer herein, which

said answer is in the words and figures follow-

ing, to wit:

In the Circuit Co art of the United States, Ninth Cir-

cuit, District of Montana.

UNITED STATES OF AMERICA,
Complainant,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY
OF MONTANA, and NORTHAVESTERN
IMPROVEMENT COMPANY,

Defendants.

Answer.

Joint and several answer of the Northern Pacific

Railway Company, Rocky Fork Coal Company of
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Montana and Northwestern Improvement Company,

defendants, to the Bill of Complaint of the United

States.

These defendants, reserving all right of exception

to said bill of complaint, for answer thereunto say:

It is true as alleged in the bill that these defend-

ants are and have for many years been corporations

as stated; that prior to the 28th day of December,

1899, the defendant Northern Pacific E ailway Com-

pany has become b}^ mesne conveyances and then was

the owner of all the lands and rights of lands which

the Northern Pacific Railroad Company was or had

become entitled to under and by virtue of any acts

of the Congress of the United States and not there-

tofore otherwise disposed of by the said Northern

Pacific Railroad Company or the defendant railway

company, and particularly as alleged in the bill, had

become the owner of and entitled to all rights accru-

ing to said Northern Pacific Railroad Company and

to which it might be entitled under and by virtue of

the act of Congress, entitled "An Act to set aside a

portion of certain lands in the State of Washing-

ton, now known as the Pacific Forest Reserve, as a

public park, to be known as the Mount Rainier Na-

tional Park," approved March 2, 1899.

It is true that iDrior to the 28th day of December,

1899, the United States was the owner in fee simple

of certain lands, which were of considerable value,

!)ut which to the best of these defendants' knowledge

and belief were worth much less than $100,000 and

not exceeding the sum of $28,000, situated in the

State of Montana and in the land district of which
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the land office is at Bozeman, Montana, and which

are described in the bill.

It is true that all of said lands were on or prior

to the said date public mineral lands of the United

States, and that the same contained large deposits

of coal and were chiefly valuable on account of the

coal therein contained, and w^ere subject to entry and

appropriation under the provisions of Section 2347

of the Revised Statutes, and that the said defend-

ants and each of them on that date and at the time

of the filing of the lists of selection referred to in the

bill well knew that the said lands, and each quarter

section thereof, were mineral lands and contained

valuable deposits of coal, and were chiefly valuable

on account of the coal contained therein.

It is true that on the 19th day of July, 1899, the

said Northern Pacific Railroad Company and the de-

fendant Northern Pacific Railway Company exe-

cuted and delivered to the United States their cer-

tain deed, conveying and relinquishng to the United

States certain lands situated within the limits of the

Mount Rainier National Park or Forest Reserve, as

alleged in the bill, and that on the 28th day of De-

cember, 1899, the Northern Pacific Railway Com-

pany filed in the United States Land Office at Boze-

man, Montana, an instrument in writing w^hereby it

selected the lands described in the bill, and that said

instrument was verified by William H. Phipps, who
was Land Commissioner of the defendant Northern

Pacific Raihvay Company, and his affidavit is cor-

rectly set forth in the bill.
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It is true that thereafter on the 6th day of June,

1900, the southeast quarter of section nineteen (19)

in township eight (8) soutli, of range twenty-one

(21) east of the Montana Principal Meridian, hav-

ing continued to be and remain public mineral lands

of the United States and containing valuable depos-

its of coal and being chiefly valuable for the coal

contained therein, as each of these defendants then

well knew, the defendant Northern Pacific Eailway

Company, filed in the said land office at Bozeman,

a further instrument in writing whereby it selected

the said lands, as stated in the bill, and said instru-

ment was verified by William H. Phipps, who was

Land Commissioner of the defendant, Northern Pa-

cific Railway Company, in the form set forth in the

l)ill.

It is true that in the regular course of business of

the United States land office at Bozeman, said selec-

ti(ms were all duly approved by the Register and Re-

ceiver of said land office, and their approval was

endorsed thereon in the manner and form set forth

in the bill.

It is true that said selections, having been so ap-

proved, were transmitted to and filed with the Com-

missioner of the General Land Office, and that there

was thereupon and thereafter and by reason of such

selections and verification thereof, as stated, a patent

issued and delivered to the said Northern Pacific

Railway Company for all the lands described in the

bill, a copy of which patent is therein correcth- set

forth.
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It is tiTie that for many years prior to the filing

of said selections all of said lands were known to be

mineral and to contain valuable deposits of coal and

to be valuable for the coal contained therein, and

that the said Northern Pacific Railway Company at

and prior to the time of filing its said selections knew

that the said lands, and all of them, and each quarter

section thereof, were mineral lands and contained

valuable deposits of coal, and were chiefly valuable

for the coal contained therein ; but these defendants

deny that the verifications of said selections were

false, as alleged in the bill, and, on the contrary, al-

lege and submit that the said verifications were true.

It is true that prior to the issuance of the said

patent and after the filing of the said selections cer-

tain persons, being desirous of entering portions of

said lands under and by virtue of the provisions of

sections 2347 and 2348 of the Revised Statutes, sug-

gested to the Land Department that the said lands

contained valuable deposits of coal, and thereupon

asked for the cancellation of the said selections, and

that, the matter coming on to be heard before the

Commissioner of the General Land Office and the

Secretary of the Interior, it was by the said officers

held and decided that the said lands had been prior

to their said selection classified as non-mineral, and

it was therefore held by said officers that the defend-

ant raihvay company was entitled to select the said

lands and obtain patent for the same upon its selec-

tion notwithstanding that said lands were in fact

mineral, as aforesaid. But these defendants deny

that said decision was erroneous. They say that said
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decision was according to the settled ruling of the

Commissioner of the General Land Office and the

Secretary of the Interior and not peculiar in any way

to the selections in question ; that said officers in the

construction and application of the said laws of Con-

gress ruled that sections 3 and 4 of the Act of Con-

gress of March 2, 1899 (10 Stat. 993) authorized the

selection by the said railway company of any lands,

whether mineral or not in fact, which had been clas-

sified as non-mineral at the time of the actual gov-

ernment survey. These defendants say that the

lands described in the bill of complaint, and each

and every subdivision thereof, had been returned and

classified as non-mineral by and at the time of the

actual government survey, and insist that by reason

of such fact they were subject to the defendant rail-

way company's selection, and being free from other

claims and rights, were properly selected and validly

patented to said defendant.

These defendants say that far from the affidavits

of the said William H. Phipps being in any respect

false, they were perfectly true in every particular;

that the fact of the lands containing coal and the

fact that the defendant railway company knew them

to contain coal and sought to select them because of

their containing coal, was perfectly well known to the

Commissioner of the General Land Office and the

Secretary of the Interior at the time and at all times

subsequent to the said selections. The character and

value of the said lands was in no manner misrepre-

sented to the Land Depart; ik >
;'

;' v LTnited States
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nor concealed in any manner from that department

by the defendant railway ('"iji'inw

It is true that the defendant railway company,

having so obtained patent to the said lands, on the

5th day of November, 1902, executed and delivered

to the defendant Northwestern Improvement Com-

pany its deed of conveyance thereof, except the south-

east quarter of section nineteen (19) in township

eight (8) south, of range twenty-one (21) east of the

Montana Principal Meridian, and that thereafter on

the 28th day of January, 1903, the defendant North-

western Improvement Company, executed and deliv-

ered to the defendant. The Rocky Fork Coal Com-

pany of Montana, its deed of conveyance of the same

lands; also that thereafter on the 8th day of Sep-

tember, 1903, The Rocky Fork Coal Company of

Montana, executed and delivered to the defendant,

Northwestern Improvement Company, its deed of

conveyance whereby it re-conveyed to the said Im-

provement Company the said lands so conveyed to

it, and that on the 29th day of February, 1904, the

Northern Pacific Railway Company executed and de-

livered to the said improvement company its deed of

conveyance, conveying the southeast quarter of sec-

tion nineteen (19), as alleged in the bill.

It is true that at all times since prior to the 5tli

day of November, 1902, all of the stock of the North-

western Improvement Company was held and owned

by the defendant Northern Pacific Railway Com-

pany, excejat a few shares which were held by direc-

tors in trust for the said railway company, and that

the defendant, Northwestern Improvement Com-
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pany, at all times since prior to the 5th day of No-

vember, 1902, had knowledge and notir-e of all facts

liereinbefore admitted to be true. While it is not

true that the said defendant, Northwestern Improve-

ment Company, paid no consideration for the said

lands, it is true that this corporation was owned

wholly by, acted exclusively in the interest of, and

was wholly controlled b}^ the Northern Pacific Rail-

way Company, and that the said lands are now held

by the Northwestern Improvement Company and are

indirectl}^ owned by the said defendant railway com-

pan}^ through its ownership of all the stock of the

improvement company. .

As to the Rocky Fork Coal Company of Montana,

it has been since prior to the 5th day of November,

1902, a corporation having 20,000 shares of outstand-

ing stock. Since the first day of September, 1902,

the Northwestern Improvement Company has owned

19,4971/) shares of that stock. On said first da.v of

September, forty-one shares of this stock stood in the

names of directors and officers who held the same for

the said Improvement Company. The remainder of

the stock was then owned by the public and was in

no way owned, controlled or held by or in the inter-

est of either the said improvement company or the

Northern Pacific Railway Company, the following

individuals aj^peariug on the books of said corpora-

tion to own the amount of stock below stated:

Shares.

Sophronia S. Bradley 4

James B. Colgate 200

W. H. Day 55
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Edward N. Gibbs 10

J. B. Glover 125

D. B. Henderson 5

W. H. Knowlton 5

J. V. Rider 30

Jennie R. and H. Burton Strait 1

Jennie R. Strait 8

H. Burton Strait 16

G. Ulbrieht 1

J. L. Piatt 11/2

The stock of this company was held in the manner,

and by the persons, above stated until after the 5th

day of November, 1902. The said stock held as be-

fore stated by the public was subsequently purchased

bj'tlie Northwestern Improvement Company (except

the 1% shares owned by J. L. Piatt, which have never

been purchased by the improvement company or in

its behalf), and was purchased at various dates be-

tween the 17th day of December, 1902, and the fifth

day of June, 1903, each purchase being made for a

valuable consideraton.

The Northw^estern Improvement Company paid to

the Northern Pacific Railway Company for the

lands described in the aforesaid deed, dated the 5tli

day of November, 1902, the sum of $23,763.50, Avhich

was $25 per acre for the land conveyed by the said

deed. The Rocky Fork Coal Companv of Montana

paid to the Northwestern Improvement Compan}^

for the said land $33.57 per acre. The Northwestern

Improvement Company paid the Northern Pacific

Railway Company for the land described in the

aforesaid deed, dated the 29th daj^ of February,
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1904, the sum of $4,000, being at the rate of $25 per

acre for the land conveyed by the deed. Whilst the

Northwestern Improvement Company paid to the

Rocky Fork Coal Company a large and valuable

consideration for the lands described in the aforesaid

conveyance from the Rocky Fork Coal Company

to the Northwestern Improvement Company, dated

the 8th day of September, 1903, it is impossible to

state what such consideration was as the purchase

included all the property of whatsoever kind of the

Rock}^ Fork Coal Company, which included many

other lands and other properties. The total cost to

the Northwestern Improvement Company for the

whole of the property of the Rocky Fork Coal Com-

pany was $841,192.91, which the parties did not di-

vide or apportion to different parts of the property.

It is true that said lands are vacant and unoccu-

pied, and that the various conveyances thereof re-

ferred to in the bill were recorded as therein stated.

And these defendants, having answered every-

thing in the bill material to the relief prayed by

the plaintiff, submit that no further answer is ma-
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terial or necessary and humbly pray to be hence dis-

missed with reasonable costs and charges.

NORTHERN PACIFIC RAILWAY COMPANY,
By HOWARD ELLIOTT,

President.

[Corporate Seal] Attest: R.. H. RELF,
Assistant Secretary.

THE ROCKY FORK COAL COMPANY OF
MONTANA,

[Corporate Seal] By R. H. RELF,
Assistant Secretary.

NORTHWESTERN IMPROVEMENT COM-
PANY,

By HOWARD ELLIOTT,
President.

[Corporate Seal] Attest: R. H. RELF,
Assistant Secretary.

J. G. BROWN,
R. F. GAINES and

WM. WALLACE, Jr.,

Solicitors for all the Defendants.

CHARLES W. BUNN,
Of Counsel.

State of Minnesota,

County of Ramsey,—ss.

Thomas Coo]3er, being first duly sworn, deposes

and says : I am Land Commissioner of the Northern

Pacific Railwa}" Company and have been such since

April 1, 1904. I am Land Commissioner of the

Northwestern Improvement Company and have been

such since April 1, 1904. The foregoing joint and
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several answer of the Northern Pacific Eailway

Company, Northwestern Improvement Compan}^

and the Rock}^ Pork Coal Company of Montana, is

true to the best of nw knowledge, information and

belief.

As to all matters referred to in the answer occur-

ring since I became Land Commissioner, as before

stated, they are true of my own knowdedge.

As to those matters o-ccurring before that time,

they are true to the best of my information and be-

lief. The source of my information and the grounds

of nw belief as to such matters are the contents of

the books and records of the defendant corporations

and the communications made to me from time to

time by the officers thereof and by other individuals.

THOMAS COOPEE.

Subscribed and sworn to before me this 27th day

of August, 1908.

.
[Notarial Seal] W. T. VON DEYN,

Notar}^ Public, Ramsey County, Minn.

My Commission expires May 11, 1913.

Due service and receipt of copy of within An-

swer admitted as made at Helena, Montana, Septem-

ber 1, 1908.

JAMES W. FREEMAN,
U. S. District Atty.

And WALSH & NOLAN,
Solicitors for Complainant.

[Endorsed] : Title of Court and Cause. Answer.

Filed Sept. 1, 1908. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 8th day of April, 1909,

a Decree was duly rendered and entered herein,

which said Decree is in the words and figures

following, to wit:

[Decree.]

The Circuit Court of tlie United States^ Ninth Cir-

cuit, in and for tlie District of Montana.

THE UNITED STATES OF AMERICA,
Complainant,

vs.

NORTHEEN PACIFIC RAILWAY CO., ROCKY
FORK COAL CO, OF MONTANA, and

NORTHWESTERN IMPROVEMENT CO.,

Defendants.

The al:)Ove-entitled cause coming on to be heard

before the Court on the bill and answer, the com-

plainant appeared by their counsel, T. J. Walsh,

Esq., and the defendants by Wm. Wallace, Jr., their

solicitor and counsel ; and the Court having listened

to the arguments of the counsel for the parties re-

spectiveh% and having taken the cause under advise-

ment, and having on the third da}^ of April, 1909,

rendered and tiled its opinion in favor of the com-

plainant and against the said defendants, and now

being fully advised,

It is, l)y the Court, on this 8th day of April, 1909,

ordered, adjudged and decreed, that that certain pat-

ent issued bv the United States of America to the
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Northern Pacific Railway Co., bearing date the 17th

(lay of Angnst, in the year of our Lord one thousand

nine hundred and three, and of the Independence of

the United States the one hundred and twenty-

eighth, wherein and whereby there was granted in

terms by the United States of America to the North-

ern Pacific Railway Company, the following-de-

scribed lands, situated in the county of Carbon,

State of Montana, to wit

:

The west half (W. i/>) of section thirteen (13),

township eight (8) south of range twenty (20) east

of the Montana Principal Meridian; the west half

(W, 1/)) of section twenty-four (24), township eight

(8) south of range twenty (20) east of the Montana

Principal Meridian; the southeast quarter (SE. i/j.)

of section twent3-four (24), township eight (8)

south of range twenty (20) east of the Montana

Principal Meridian and the southwest quarter (SW.

1/4) of section nineteen (19) township eight (8)

south of range twenty-one (21) east of the Montana

Principal Meridian; the southeast quarter (SE. 14)

of section nineteen (19), township eight (8) south

of range twenty-one (21) east of the Montana Prin-

cipal Meridian, is, and at all times since its issuance,

has been null and void, and the said defendants are

hereby commanded to deliver the same up to the

clerk of this court to be canceled, and it is hereby

ordered and directed that when the same is so sur-

rendered up to the said clerk, he shall mark the

same as canceled, pursuant to this decree.

And it is further adjudged and decreed that the

said lands are, and at all times have been, the prop-
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erty of the said complainant, the United States of

America, and the title to the same is hereby in it

quieted; and the said defendants and each of them

are hereby adjudged to have no right or title to the

said lands, or to any portion of the same ; and they

and each of them are hereby commanded absolutely

to desist and refrain from making or asserting any

claim of right in or to the same, or to any part

thereof.

And it is further adjudged that the complainant,

the United States of America, recover of the de-

fendants, its costs herein to be taxed b_y the Clerk.

The patent hereinabove referred to is in words

and figures as follows, to wit

:

Patent No. QGi/o.

UNITED STATES
To

NORTHERN PACIFIC RAILWAY COMPANY.
The United States of America, To all to Whom

These Presents shall Come, Greeting:

WHEREAS, by the Act of Congress approved

July 2, 1864, entitled "An Act granting lands to aid

in the construction of a Railroad and Telegraph Line

from Lake Superior to Puget's Sound, on the Pacific

Coast, by the Northern Route," and the Joint Reso-

lution of May 31, 1870, there was granted to the

Northern Pacific Railroad Com^Dany, its successors

and assigns, for the purpose of aiding in the con-

struction of said railroad and telegraph line, and

branch, to the Pacific Coast, "every alternate sec-

tion of public land not mineral, designated by odd

numbers, to the amount of twenty alternate sections
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per mile on each side of said railroad line, as said

company may adopt through the Territories of the

United States, and ten alternate sections of land per

mile on each side of said railroad whenever it passes

through any state, and whenever on the line thereof,

the United States have full title, not reserved, sold,

granted or otherwise appropriated, and free from

pre-emption or other claims or rights at the time

the line of said railroad is definitely fixed, and a plat

thereof filed in the office of the Commissioner of the

General Land Office ; and

WHEREAS, official statements from the Secre-

tary of the Interior have been filed in the General

Land Office, showing that the Commissioners ap-

pointed by the President, under the provisions of

the fourth section of the first-named act, have re-

ported to him that the said Xorthern Pacific Rail-

road and Telegraph Line, and branch, excepting

that portion between Wallula, Washing-ton, and

Portland, Oregon, declared forfeited by the Act of

September 29, 1890, have been constructed and fully

completed and equipped in the manner prescribed

b}^ the Act relative thereto, and the same accepted hy

the President ; and

WHEREAS, by the Act of Congress approved

March 2, 1899 (30 Stat. 993), authority is given the

Northern Pacific Railroad Company, now Northern

Pacific Railway Company, to release and convey by

proper deed to the United States, the land within

Mount Rainier National Park, and Pacific Forest

Reserve theretofore granted to said company,

whether surveyed or unsurveyed, and to select in



vs. The United Slates of America. 61

lieu tliereof an equal quantity of non-mineral public

lands, so classified, as non-mineral at the time of the

actual Government survey thereof, lying within any

state or throug'h which the railroad of said company

runs; and it is provided that patent shall issue to

said company for lands so selected; and

WHEREAS, the said lands lying within the said

Mount Rainier National Park and Pacific Forest

Reserve and the limits of the grant to the said Rail-

road Company, have been dul,v released to the United

States by the Northern Pacific Railroad Company,

the Northern Pacific Railway Company and the Cen-

tral Trust Company of New York, and the release

has been accepted by the Secretary of the Interior;

and

WHEREAS, there has been filed in the office of

the Secretary of the Interior, evidence showing that

the Northern Pacific Railway Company is the lawful

successor in interest of the Northern Pacific Rail-

road Company as to all lands within the limits of the

grant made to the said Northern Pacific Railroad

Company b.y the Act of July 2, 1864, and all subse-

(|uent legislation ; and

WHEREAS, the following-described selected

lands have been duly selected by the authorized agent

of the Northern Pacific Railway Company under

the provisions of the Act of March 2, 1899, aforesaid,

and the lands given as bases therefor, are within the

primary limits of the company's grant and lie op-

posite the constructed line of its road, and are also

within the limits of the reserves released to the

United States as aforesaid, to wit

:
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South of base line and east of Montana Meridian,

State of Montana, township eight, range twenty.

The west half of section thirteen, containing three

hundred and twenty acres, the southeast quarter and

tlie west half of section twenty-four, containing four

hundred and eighty acres.

Township Eight, Range Twenty-one,

The south half of section nineteen containing three

hundred and ten acres and fifty-four hundredths of

an acre.

The said tracts of land as described in the fore-

going make the aggregate area of one thousand one

hundred and ten acres and fifty-four hundredths of

an acre (1110.54).

Now Know Ye, That the United States of Amer-

ica, in consideration of the premises and pursuant to

the said Acts of Congress have given and granted

and b}^ these presents do give and grant unto the said

Northern Pacific Eailroad Company, its successors

cUid assigns, the tracts of land selected as aforesaid,

and embraced in the foregoing yet excluding and ex-

cepting "All Mineral Lands," so classified at the

date of the Government survey thereof, should an}"

such be found in the tracts aforesaid.

To Have and To Hold, the said tracts with the ap-

purtenances thereof, unto the said Northern Pacific

Railway Company, its successors and assigns for-

ever.

In Testimony Whereof, I, Theodore Roosevelt,

President of the United States of America have

caused these letters to be made Patent and the Seal

of the General Land Office to be hereunto affixed.
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Given under my hand at the Cit,y of Washington,

this the seventeenth day of August, in the year of

our Lord, one thousand nine hundred and three, and

of the Independence of the United States the one

hundred and twenty-eighth.

By the President: T. ROOSEVELT,
[Seal] F. M. McKEAN,

Secretary.

C. H. BRUSH,
Recorder of the General Land Office.

Done in open court, this 8th day of April, 1909.

By the Court.

WILLIAM H. HUNT,
Judge.

[Endorsed] : Title of Court and Cause. Decree.

Filed and Entered April 8, 1909. Geo. W. Sproule,

Clerk.

Whereupon, said pleadings, process and final de-

cree are entered of final record herein in accordance

with the law and the practice of this Court.

AVitness my hand and the seal of said Court at

Helena, Montana, this 8th day of April, A. D. 1909.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Garlow,

Deputy Clerk.

[Endorsed] : Title of Court and Cause. Final

Record. Filed and Entered April 8, 1909. Geo. W.
Sproule, Clerk. By C. R. Garlow, Deputy Clerk.
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That on the 3d clay of April, 1909, the Memorandum

Opinion of the Court was duly rendered and

filed herein, being in the words and figures fol-

lowing, to wdt:

In the Circuit Court of the United States, Ninth Cir-

cult, District of Montana.

UNITED STATES OF AMEEICA,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY
OF MONTANA, and NORTHWESTERN
IMPROVEMENT COMPANY,

Defendants.

Memorandum Opinion.

This is a suit brought by the United States against

defendants to have a certain patent for coal lands in

Montana, issued to the Northern Pacific Railway

Company, adjudged null and void. The lands were

selected in December, 1899, by the defendant, North-

ern Pacific Railwa,y Company, in lieu of certain

lands conveyed by it to the United States, under the

provisions of the act of Congress of March 2, 1899,

entitled "An Act to set aside a i)ortion of certain

lands in the State of Washington, now known as the

Pacific Forest Reserve, as a public park, to be known

as the Mount Rainier National Park." Section one

of the act sets apart the particular lands which Con-

gress desired to include within a park for the bene-
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fit and enjoyment of the people. Section two places

the park under the exclusive control of tthe Secre-

tary of the Interior, and authorized him to make

regulations for the management of the park, and the

construction of roads therein, and to make provision

against the destruction of fish and game. Section

three reads as follows:

''That upon execution and filing with the Secre-

tary of the Interior by the Northern Pacific Railroad

Company of proper deed releasing and conveying to

the United States the land in the reservation hereby

created, also the lands in the Pacific Forest Reserve

which have been heretofore granted by the United

States to said company, whether surveyed or unsur-

veyed, and which lie opposite said company's con-

structed road, said company is hereby authorized to

select an equal quantity of nonmineral public lands,

so classified as nonmineral at the time of actual gov-

ernment survey, which has been or shall be made,

of the United States not reserved and to which no

adverse right or claim shall have attached or have

been initiated at the time of the making of such selec-

tion, lying within any state into or through which the

railroad of said Northern Pacific Railroad Company

nms, to the extent of the lands so relinquished and

released to the United States. * * *''

Section four of the act provides that upon the fil-

ing by the railroad at the local land office of the land

district in which any tract of land has been selected,

and the payment of fees, and after the approval of

the Secretary of the Interior, patents of the United

States conveying to the railroad company the lands
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so selected shall be issued. In ease the tract so se-

lected shall be at the thiie of the selection unsurveyed,

the list filed by the railroad company at the local land

office shall describe the tract so as to designate it with

reasonable certaint}^; and within three months after

the lands including such tract shall have been sur-

veyed and the plats filed by the local land office, a

new selection list shall be filed by the company de-

scribing the tract according to the survey. Section

five provides that the mineral land laws of the United

States are extended to the lands lying within the re-

serve and park.

The cause was heard on bill and answer. The

facts are that the lands in controversy were surveyed

several years before the selection, and were classified

as nonmineral at the time of actual government sur-

vey. The fact that they contained coal deposits of

more or less value was known to the railway com-

pany at the time of selection. On August 17, 1903,

patent to the lands was issued to the Xorthern Paci-

fic, which thereafter conve^'ed certain parcels thereof

to the defendants, Rocky Fork Coal Company of

Montana, and Northwestern Improvement Company,

neither of which defendants acquired any higher

rights to the lands in question than the Northern

Pacific Railway acquired.

The question i^resented involves the proper con-

struction of section three of the statute referred to.

If counsel for the government are correct, we must
read the law as if it contained the copulative "and,"

so as to make the authority of the railroad company
one "to select an equal quantity of nonmineral pub-
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lie lands and so classified as nonmineral at the time

of actual government survey, '

' etc. ; while if the con-

tention of counsel for the defendants is acceptable,

then the words "nonmineral public lands, so classi-

fied as nonmineral at the time of actual government

survey," etc., indicate definitely what lands were

available to the railway company in lieu of those re-

linquished, and were used by Congress to give cer-

tainty and security to the selections made, by defin-

itely fixing wdiat lands could be selected, irrespective

of the actual character of the land. The Department

of the Interior, upon presentation of the question in-

volved, decided that the railroad company was en-

titled to select the lands in controversy, and accord-

ingly, in August, 1903, patent w^as issued.

Davenport v. Northern Pacific Eailway Co., 32

L. D. 28.

To adopt the construction asked for by the Gov-

ernment is not wholly satisfactory, in that it calls for

the practical insertion of the conjunctive into the

text, while to adopt the defendants' A'iew seems un

sound because it ignores the full significance of thtj

words ''nonmineral public lands," as found in the

first sentence, giving to the railroad company general

authority to select.

We must, therefore, regard the case as one where

the letter of the law^ has failed to convey a clear

meaning; hence, we are at liberty to turn to some

general rules which will aid in solving the doubtful-

ness. By doing this, we may ascertain some points

of superior strength, upon which the judgment of the
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Court should rest, subject to review by the learned

Judges of higher tribunals.

It is proper to consider that the general policy of

Congress has been to reserve mineral lands from

grants made of public lands ; and that coal lands are

mineral within the meaning of that term, as gen-

erally employed in the law^s regulating disposal of

the public domain, has also been decided.

Mullan V. United States, 118 U. S. 271.

Northern Pacific Railway v. Soderberg, 188 U.

S. 526.

The special express provisions made in certain acts

of Congress, of which the original act making grant

to the Northern Pacific Eailroad was one, to aid in

the construction of railways, to the effect that coal

and iron lands shall not be deemed mineral within the

provisions of such acts, emphasize the point that such

lands would be included as mineral, unless specially

excluded.

Barden v. Northern Pacific Railroad, 151 U. S.

288.

Undoubtedly, the lands to be taken under the act

in question are such as the definitions of Congress

and the decisions of the Supreme Court haA'e attached

to the word ''mineral" since 1864.

Northern Pacific Railway Company v. Soder-

berg, supra.

United States v. Mullan, 10 Fed. 785.

There is, likewise, the fundamental rule of con-

struction of statutes that Congress is not to be pre-

sumed to have used words without a purpose; that

superfluous words are not to be presumed to have
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been used, and that a statute must be expounded, if

practicable, so as to give some effect to every word.

Piatt V. Union Pacific R. R. Co., 99 U. S. 48.

I am not convinced by the defendants' argument

that the act of Congress under examination was "in

no sense a grant," and that the usual rules of con-

struction applicable to grants are not pertinent.

True, the object of the legislation was an exchange

of lands, but the lands surrendered had been vested

in the railroad company under a public land grant

act, and as those to be selected were also to be public

lands, title to which should be vested by patent from

the United States, in the absence of words clearly

indicating a different intention, it is but reasonable

to hold that the right of selection of the lieu land w^as

subject to such construction as governed grants of

lands at the time of the passage of the act under

which such selection might be made. Mullan v.

United States, supra. The lands to be selected still

retain the general character of a donation, and in

selection, the very valuable right has been given to

the grantee to choose its lieu lands from any non-

mineral public lands, when classified, lying in any

state into or through which the railroad of the

Northern Pacific Railway Company runs. This

opportunity was doubtless regarded as a strong in-

ducement to the railroad company. But whether

we call the act one of grant or exchange, it was

authority for a transfer of a nature such as to

justify applying to the statute the rule of construc-

tion that nothing passes by implication, and unless

the words of the grant are clear and explicit as to
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the land conveyed, that construction which is most

favorable to the Government should prevail.

United States v. Oregon etc. R. R., 164 U. S.

527.

Leavenworth etc. R. Co. v. United States, 92

U. S. 740.

Now, under these principles, it cannot be well

held that Congress contemplated changing its policy

by giving to the railroad company choice of any xDub-

lic lands in any of the states through which its road

runs, though of a kind infinitel}^ more valuable than

the kind out of which those that were surrendered to

the Government b}- the railroad company, were

taken; yet defendants' argument would put gold, sil-

ver and other ]3recious metals all within the classes

of lands from which selection might be made, pro-

vided the lands containing them had been classified

as nonmineral at the time of sui'vey.

In my judgment, the intent of Congress is best

gathered by co-ordination of the language of the

statute with relation to this general policy of the

Government, to the condition of the countr}^ when

the act under examination was passed, and to the

decisions of the Supreme Court, as referred to. Do-

ing this, I find, not that there was an enlargement of

the right of selection to classes of public lands out-

side of those which are reserved, but that the general

authorit}^ to select "an equal quantity of nonmineral

public lands," means selection from the nonmineral

public lands, and only from nonmineral public

lands.



vs. The United States of Am erica

.

71

The particular words following the general charac-

terization of lands so authorized to be selected, con-

fine the right of selection to lands already classified

as nonmineral, or to those which shall be so classi-

fied. An}^ lands selected, however, must always be

of the general class, nonmineral, and must have been

so classified in the past, or must be so classed in the

future. That is to say, the fact of their nonmineral

character must exist, and though classification is

essential before the right of selection attaches, yet if

the lands are nonmineral, the fact that they have

been "so classified" does not operate as a binding

determination that they were nonmineral in charac-

ter, and preclude the Government from asserting its

right to have lands which are mineral in fact ex-

cluded from those out of which selection may be

made. True character, and not classification with-

out regard to true character, is the fundamental

meaning.

I accord most respectful consideration to the views

of the officers of the general land office of the Gov-

ernment, and admit the force of the arguments which

attach must weight to rulings made in Davenport v.

Northern Pacific Railway Company, supra, and in

Ward V. St. P. & M. R. Co., decided by the commis-

sioner on March 15, 1894, and to the fact that Con-

gress knew the construction put upon the language

of the act approved August 5, 1892 (25 St. at Large,

391), providing for the relief of settlers upon lands

in North and South Dakota ; but I cannot yield the

view already expressed of what seems to me to be

the accurate construction.

The complainant is entitled to a decree.
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[Endorsed] : Title of Court and Cause. Memo-
randum Opinion. Filed April 3, 1909. Geo. W.
Sproule, Clerk.

And thereafter, to wit, on the 8th day of May, 1909,

the defendants filed their Assignment of Errors

herein, in the words and figures following, to

wit

:

In the Circuit Court of the United. States, Ninth Cir-

cuit, District of Montana.

UNITED STATES OF AMEEICA,
Complainant,

vs.

NORTHEEN PACIFIC EAILWAY COMPANY,
THE EOCKY FOEK COAL COMPANY,
and NOETHWESTEEN IMPEOVEMENT
COMPANY,

Defendants.

Assignment of Errors.

Comes now the above-named defendants in this

cause and say, that in the decree herein, made and

entered on the 8th day of April, 1909, in favor of the

complainant and against the defendants ordering a

cancellation of and delivery up of a certain United

States patent to certain lands therein described, and

quieting the title of the complainant to the said

lands, and adjudging that these defendants have no

right or title to any portion of the said lands

described, there is manifest error, and they file this

the following assignment of errors committed or
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happening in the said cause, upon which they will

rely on their appeal from said decree.

I.

Upon the Bill and Answ^er on file herein it was

error of the Court to enter its decree herein in favor

of the complainant.

II.

It was error of the Court to hold that it could re-

view" or go behind the classification of the lands in

question by the Department of Interior of the

United States.

III.

It w^as error of the Court to hold that the patent

issued to the defendant Northern Pacific Railway

Company for the lands in question was null and

Toid.

IV.

It was error of the Court to hold that the classifi-

cation of the lands in question herein by the Depart-

ment of the Interior of the United States, classifying

them as nonmineral, was not final by the terms of the

Act of Congress under which the patent was issued.

V.

It was error of the Court to hold that the patent

to the lands in question was in any way affected by

the fact that the Northern Pacific Railway Co. had

some knowledge of the character of the lands aside

from the Government's report or classification.

VI.

It was error of the Court to hold that the language

of section 3 of the act of Mar. 2d, 1899, "Being an

x\ct to set aside a portion of certain lands in the
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State of "Washington, now known as the Pacific For-

est Reserve, as a pnblic park, to be known as the

Monnt Rainier National Park" reading, "so classi-

fied as nonmineral at the time of the Government

snrvey" meant that not only should the land be so

classified, lint should in addition be actually and in

fact nonmineral.

VII.

It was error of the Court to hold a ruling of the

Land Office Department of, and a ruling by the

Department of the Interior of the United States

upon a question as to what was the classification of

lands as made b}' its officers under the law, errone-

ous, and hold the same open to question by this

Court.

VIII.

It was error of the Court to hold that under the

bill and answer the title of the defendants Rocky

Fork Coal Company and Northwestern Imjirove-

ment Company was in any way affected by am''

knowledge of the character of the lands which the

defendant Northern Pacific Railway Company might

have had.

IX.

The Court erred in not holding that the patent, is-

sued by the complainant to the defendant railway

company for the lands classified by the complain-

ant as nonmineral, a good and sufficient title to the

lands and in not quieting the title of the defendants

to the lands herein involved.

Wherefore, the said defendants herein named,

believing themselves aggrieved by the said decree of
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the court made and entered herein as aforesaid,

pray that the said decree may be reversed, and that

a decree be entered herein adjudging that the patent

to the defendant Northern Pacific Railway Company

of the lands herein involved is a good and sufficient

patent and transfer of the said lands and conveyed

title thereto, and the title of these defendants to the

lands in question be quieted and settled and the

complainant be held to have no interest or title to

the said lands and be restrained from asserting any

therein.

WM. WALLACE, Jr.,

JOHN G. BEOWN,
E. F. GAINES,

Solicitors for Defendants.

C. W. BUNN,
Of Counsel for Defendants.

Service of within assignment of errors made and

admitted and receipt of copj^ acknowledged this 8th

day of May, 1909.

J. W. FEEEMAN,
WALSH & NOLAN,

Attorneys for U. S.

[Endorsed] : Title of Court and Cause. Assign-

ment of Errors. Filed May 8th, 1909. Geo. W.

Sproule, Clerk.
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And thereafter, to wit, on the 8th clay of Ma}^ 1909,

an Order Allowing Appeal was dnly made and

entered herein, in the words and figures follow-

ing, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY,
and NORTHWESTERN IMPROVEMENT
COMPANY,

Defendants.

Order Allowing Appeal.

On this 8th day of May, 1909, came the above-

named defendants, Northern Pacific Railway Co.,

The Rocky Fork Coal Co., and Northwestern Im-

provement Company, hj their solicitors, John G.

Brown, R. F. Gaines, Wm. AVallace, Jr., and C. W.
Bunn, and moved the Court to allow^ an appeal from

the decree of this court herein rendered and entered

on the 8th day of April, 1909, in favor of the plain-

tiff herein and against the defendants, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

On filing their assignment of errors by the said

defendants, the Court does hereby allow the said ap-

peal, and does hereby fix the amount of the bond on

said appeal in the sum of Three Hundred ($300)

Dollars ; and the Court further orders that a certified
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1ranscri])t of the record, proceedings and papers

upon which said decree appealed from was based or

rendered, dul,y authenticated, ])e forthwith trans-

mitted to the United States Circuit Court of Appeals

for the Ninth Circuit.

Done in open court this 8th day of May, 1909.

EGBERT S. BEAN,
Judge.

[Endorsed] : Title of Court and Cause. Order.

Filed May 8, 1909. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 8th day of May, 1909,

defendants filed their Bond on Appeal herein, in

the words and figures following, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

UNITED STATES GF AMERICA,
Plaintiff,

vs.

NGRTHERN PACIFIC RAILWAY CGMPANY,
THE RGCKY FGRK CGAL CGMPANY,
and NORTHWESTERN IMPRGVEMENT
CGMPANY,

Defendants.

Bond [on Appeal].

Know All Men by These Presents: That we, the

Northern Pacific Railway Co., Rocky Fork Coal

Compan}^ and the Northwestern Improvement Com-

pany, as principals, and the National Suret^y Com-

X^any, a corporation duly authorized to act as a

surety, as surety, are held and firmly bound unto the
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above-named plaintiff, the United States of America,

in the smn of Three Hnndred ($300.00) Dollars, for

the pa^^nent of which well and truly to be made, we

bind ourselves jointly and severally and each of our

successors or assigns, firmly by these presents.

Sealed and dated this day of May, 1909.

AVhereas, the above-named defendants have prose-

cuted an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit to reverse the

decree rendered in the above-entitled cause in the

Circuit Couii: of the United States, Ninth Circuit, in

and for the District of Montana, on the 8th day of

April,. 1909, now, therefore, the condition of this

obligation is such that if the above-named defend-

ants shall prosecute the said appeal to effect and

answer all damages and costs, if they fail to make

their defense good, and obey the orders of the Court

herein, then this obligation shall be void; otherwise

the same shall 1)e and remain in full force and virtue.

NORTHERN PACIFIC RAILWAY COMPANY,
By WM. WALLACE, Jr.,

Its Division Counsel and a Solicitor herein.

THE ROCKY FORK COAL COMPANY,
By AVM. AVALLACE, Jr.,

Its Solicitor herein.

NORTHWESTERN IMPROVEMENT COM-
PANY,

By WM. WALLACE, Jr.,

Its Solicitor herein.

NATIONAL SURETY COMPANY, a Corporation,

By IDA L. EASTERLY,
[Corporate Seal] Res. Asst. Secretarv.
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The foregoing bond is hereby approved this 8th

dav of May, 1909.

E. S.. BEAN,
Judge.

[Endorsed] : Title of Court and Cause. Bond.

Filed May 8, 1909. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 11th day of May, 1909,

a Citation was duly issued herein, which said

Citation is hereunto annexed, being in the words

and figures following, to wit

:

In the Circuit Court of the United States^ Ninth Cir-

cuit, in and for the District of Montana.

No. 870.

UNITED STATES OF AMERICA,
Complainant,

vs.

NORTHERN PACIFIC RAILAVAY COMPANY,
THE ROCKY FORK COAL COMPANY
OF MONTANA, and NORTHWESTERN
IMPROVEMENT COMPANY,

Defendants.

Citation on Appeal [Original].

United States of America,—ss.

The President of the United States to GEORGE F.

AVICKERSHAM, United States Attorney Gen-

eral, and JAMES W. FREEMAN, United

States District Attorney for the District of

Montana, Solicitors for Complainant:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit
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Court of Appeals for the Ninth Circuit, to be held at

the City of San Francisco, State of California, with-

in thirty days from the date hereof, pursuant to an

appeal filed in the office of the clerk of the Circuit

Court of the United States, Ninth Circuit, in and for

the District of Montana, \Yherein United States of

America is complainant and appellee and Northern

Pacific Railway Company, The Rocky Fork Coal

Company of Montana and Northwestern Improve-

ment Company are defendants and appellants, to

show cause, if any there be, why the judgment and

decree rendered against the said defendants and ap-

pellants, as in said appeal mentioned, should not be

corrected, and why speedy justice should not be done

the parties in that behalf.

Witness the Honorable ROBERT S. BEAN,
Judge of the District Court of the United States for

the District of Oregon, presiding in the Circuit

Court of the United States, Ninth Circuit, in and for

the District of Montana, this 11th day of May, 1909.

ROBERT S. BEAN,
District Judge.

I hereby, this 11th day of ^lay, 1909, acce])t due

personal service of this citation on behalf of the

United States of America, appellee.

J. W. FREEMAN,
WALSH & NOLAN,

Solicitors for Appellee.

[Endorsed] : No. 870. In Circuit Court U. S.,

9th Circuit, District of Montana. United States of

America, Plaintiff, vs. Noi-thern Pacific Ry. Co.

et al., Defendant. Citation. Filed May 11th, 1909.
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Geo. W. Sproule, Clerk. By C. E. Garlow, Deputy.

Wm. Wallace, Jr., First National Bank Building,

Helena, Mont., Attorney for Defendants.

Clerk's Certificate to Transcript of Record.

United States of America,

District of Montana,—ss.

I, Geo. W. Sproule, Clerk of the United States

Circuit Court, Ninth Circuit, District of Montana,

do hereby certify and return to the Honorable, the

United States Circuit Court of Appeals for the

Ninth Circuit, that the foregoing volume, consisting

of 73 pages, numbered from 1 to 73 consecutively, is

a true and correct transcript of the pleadings, pro-

cess, decree, opinion, orders and all proceedings had

in said cause, and of the whole thereof, as appears

from the original files and records of said court in

my possession; and I do further certify and return

that I have annexed to said transcript and included

within said paging the original citation issued in

said cause.

I further certify and return that the costs of the

transcript of record amount to the sum of Sixty-

nine 10/100 Dollars, ($69 10/100) and have been

paid by the appellants.

In witness whereof, I have hereunto set my hand

and affixed the seal of said United States Circuit

Court, Ninth Circuit, District of Montana, at Hel-

ena, Montana, this 15th day of May, A. D. 1909.

[Seal] GEO. W. SPROULE,
Clerk.
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[Endorsed] : No. 1719. United States Circuit

Court of Appeals for the Ninth Circuit. The North-

ern Pacific Kailway Company, The Rocky Fork Coal

Company of Montana, and The Northwestern Im-

provement Company, Appellants, vs. The United

States of America, Appellee. Transcript of Eecord.

Upon Appeal from the United States Circuit Court

for the District of Montana.

Filed May 24, 1909.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

NO. 1719.

NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY OF
MONTANA and THE NORTHWESTERN IM-

PROVEMENT COMPANY,
Appellants,

vs.

THE UNITED STATES OF AMERICA,

Appellee.

APPELLANTS' BRIEF.

This is an appeal from a decree of the Circuit Court

of the United States for the District of Montana, in

a suit in equity brought by the United States to cancel

the patents to certain lands patented by the govern-

ment to the Northern Pacific Railway Company and

by that Company conveyed, either directly or through

the Rocky Fork Coal Company of Montana, to the

Northwestern Improvement Company, and to enjoin

the appellants from asserting further title to the lands.

The hearing was had on bill and answer and resulted

in a decree granting to the Government the relief

prayed for.



The facts are undisputed and are as follows

:

March 2, 1899, the President approved an Act of

Congress setting aside certain lands in the state of

Washington as a public park to be known as the

Mount Rainier National Park (30 Stat, at L. 993).

Among the lands thus set apart were lands theretofore

granted to the Northern Pacific Railroad Company;

and Section 3 of the Act provided that upon the exe-

cution and filing by that company of a deed releasing

and conveying to the United States the lands thus

granted, that company should be authorized,

"to select an equal quantity of non-mineral

public lands, so classified as non-mineral at the

time of actual government survey, which has been

or shall be made, of the United States not reserved

and to which no adverse right or claim shall have

attached or have been initiated at the time of the

making of such selection, lying within any State

into or through which the railroad of said North-

ern Pacific Railroad Company runs, to the extent

- of the lands so relinquished and released to the

United States/'

July 19, 1899, the Northern Pacific Railway Com-

pany, as successor of the Northern Pacific Railroad

Company, executed and delivered its deed conveying

to the United States its lands within the proposed

park, and thereupon became entitled to select and

receive an equal quantity of the class of lands de-

scribed in the passage above quoted.

In December, 1899, the Railway Company select-

ed the lands for the recovery of which this suit was

brought. These lands had been surveyed several

years before and had been "classified as non-mineral

at the time of actual Government survey." They did

in fact contain deposits of coal of more or less value



and were in fact mineral lands. This was known by

the Railway Company in December, 1899, when it

selected them; and as stated in the bill, and implied

in the interrogatories attached to the bill, and ad-

mitted in the answer, it was their possession of min-

eral value that prompted their selection, and they pos-

sessed little or no value except for the mineral which

they contained. The selections were approved by the

Register and Receiver of the local land office and

transmitted to the Commissioner of the General Land

Office at Washington. Thereafter, and previous to

the issuance of patent, various persons seeking to

enter portions of the land in question under the pro-

visions of Sections 2347 and 2348 of the Revised

Statutes of the United States, asked for the cancella-

tion of the selections upon the ground that the lands

in question contained valuable deposits of coal, and

protested against the issuance of patents to the Rail-

way Company. It was held by the Secretary of the

Interior (Davenport v. Northern Pacific Railzua" ^^

pany, 32 Land Decisions 28, 30) that the Railway

Company was entitled to select these lands under the

Act of March 2, 1899, and accordingly on August 17,

1903, patent covering them was duly issued to the

Railway Company. The title thus acquired has since

passed, either directly, or through the Rocky Fork

Coal Company of Montana, to the defendant North-

western Improvement Company, which now holds it.

Practically all of the stock of both of these companies

has throughout been owned either directly or indi-

rectly by the Northern Pacific Railway Company, and

it is not contended that either of them has any higher



rights to the lands in question than those which the

Northern Pacific Raihvay Company acquired.

All of the foregoing facts are to be gathered from

the bill and answer. There is no dispute concerning

them. There is. in fact, no opposition between the

averments of the bill and those of the answer, ex-

cept as regards the averment in the bill that the veri-

fications of the selections were false. This averment

is denied. The verifications were strictly true. They

contained the statement that the lands had been found

upon examination to be non-mineral in charact'er,

and it is conceded in the bill that they had been so

found and classified. There being so little opposition

of statement in the pleadings the point is not of much

importance, but it is to be noted that, the cause hav-

ing been set down for hearing on bill and answer,

the material allegations of the answer are to be taken

as true and the allegations of the bill not admitted

are to be taken as untrue. Bates Federal Equitx Pro-

cedure, Sections 327, 680 and cases.

SPECIFICATIONS OF ERROR.

1. The Court erred in holding that the return of

the Government survey was not decisive as to the

character of the land.

2. The Court erred in holding that complainant

was entitled to a decree.



ARGUMENT.

The question presented is purely one of statutory-

construction; and the proposition which the Govern-

ment must estabhsh in order to prevail is that the

Land Department made a mistake of law in constru-

ing the Act of March 2, 1899, as authorizing the

selection of lands classified as non-mineral regardless

of their character in fact. If that Act was rightly

so construed the bill should have been dismissed.

That this is the correct construction of the langfuaere

in question has been the uniform holding of the In-

terior Department. The Act of March 2, 1899, was

modeled after a previous Act of Congress approved

August 5, 1892 {2-] Stat, at L. 391), providing for

the relief of settlers upon lands in the states of North

Dakota and South Dakota. By each of these Acts

a railway company is given the right to select in lieu

of lands relinquished to the Government, "an equal

quantity of non-mineral public lands so classified as

non-mineral at the time of actual Government survey."

The Act of August 5, 1892, was construed by the Com-

missioner of the General Land Office on March 15,

1894, in the case of Ward v. St. Paul, Minneapolis &
Manitoba Raihvay Company. In that case the lands

involved had been selected by the Railway Company
under the Act in question and Ward protested against

their selection upon the ground that they contained

"a ledge of gold and silver bearing quartz" and that

the Railway Company "did not make selections of

said lands in good faith but that the agent, when he

made affidavit that said lands were non-mineral, then

and there knew that said lands were valuable for the

gold and silver bearing quartz thereon." Commis-



sioner Lamoreiix in confirming the right of the Rail-

way Company to the lands in question said

:

"Mineral lands are usually excepted from rail-

road grants whether reported as such by the Sur-

veyor General or not, it being held that the discov-

ery of valuable mineral deposits upon lands not

shown tobe mineral by field notes of survey, and not

known to be of that character at date of def-

inite location of railway or selection for railway

purposes, "only proves that such lands were al-

ways mineral lands, and serves to bring them

clearly within the exception clause of the grant."

(Central Pacific Railroad Company ct al. v.

Valentine, ii L. D. 238.)

By the act of 1892, however, the St. Paul, Min-

neapolis & Manitoba Railway Company, in con-

sideration of its relinquishment of the Dakota

lands, is permitted to select "an equal quantity

of non-mineral public lands, so classified as non-

mineral at the time of actual government survey

which has been made or shall be made."

Had it been the intention of Congress to abso-

lutely prohibit the acquirement of title by the

company to mineral lands there would have been

no necessity for the insertion of the clause relat-

ing to the classification of the lands at time of

survey. This clause was evidently inserted for

a purpose, and that purpose must have been to say

to the company, in effect, you may take any lands

of the United States otherwise subject to selec-

tion, not classified as mineral at time of survev.

notwithstanding the fact that since the survey

mineral deposits may have been discovered there-

in. This was a privilege conferred for a valuable

consideration, viz. : The relief of citizens and

grantees of the United States, occupying the Da-
kota lands, from liability to eviction from their

homes.

The lands under consideration here may be

mineral lands, as alleged by the applicant for con-



test, and their character in that respect may have
'been known to the company's agent at date of
selection, but they were "classified as non-mineral
at the time of actual government survey," and I

am of the opinion that they were legally subject,

so far as relates to their mineral character, to

selection under the act of August 5, 1892, and
that there is nothing inconsistent with truth in

the declaration by the selecting agent, made in

his affidavit, that they "are not interdicted mineral

.... and are of the character contemplated by
said act."

Again in the case of St. Paul, Minneapolis & Mani-

toba Railway Company, 34 Land Decisions 211, the

Secretary of the Interior, in construing the Act of

August 5, 1892, held that the St. Paul, Minneapolis &
Manitoba Railway Company had the right under the

Act to select lands classified as non-mineral at the time

of Government survey, notwithstanding the fact that

the Commission appointed by the Act of February 26,

1895 (28 Stat, at L. 683), had examined them and

found them to be mineral in character.

The case of Bedal v. St. Paul, Minneapolis & Mani-

toba Railway Company, 29 Land Decisions 254, is

directly in point. In that case the Railway Company
had made selection of certain lands in section 23, T. 31,

North, Range 10, East, under the Act of August 5,

1892. The lands had been returned as non-mineral

by the Government survey. Bedal and others pro-

tested against the approval of the selections upon the

ground that they had located mineral claims on the

lands selected. Thereupon the Railway Company was

notified by the Land Commissioner that it would be

required to give notice of its selections by publication

and posting under the United States mining regula-



tions. Tlie Railway Company appealed to the Secre-

tary of the Interior, urging that the mining regulations

were not applicable to selections made under the Act

of August 5, 1892. The Secretary said :

"The foregoing language of the act of 1892,

as to the lands that the Railway Company might

select in lieu of the Dakota lands upon their con-

veyance back to the Covernment, docs not seem

to he ambiguous. * * *

The lands here involved, as before stated,

were not classified as mineral at the time of the

government survey, and the selections made be-

fore survey were thereafter adjusted to conform

to such survey. Being of the class subject to so

lection under the act of August 5, i8g2, the alle-

gations made in the protests are not sufficient to

invalidate such selections, or warrant investigation

as to the character of the land. Furthermore, the

provisions of paragraph 104 of the mining regula-

tions are not applicable thereto. The selections

bv the railway company will therefore be sub-

mitted for approval as the basis of patent, if upon

further investigation no other and sufficient reason

appears to the contrary."

This decision is desen-ing of special consideration

from the fact that, as appears from the initials at the

head of the decision, it received the personal atten-

tion and approval of Honorable Willis Van Devanter,

then Assistant Attorney General and at present a Judge

of the United States Circuit Court of Api^eals for the

Eighth Circuit.

Appellants contend that the purpose of Congress in

using the words "so classified as non-mineral at the

time of actual Government survey" was to indicate

definitely what lands should be available to the Rail-

wav Company in lieu of those which it relinquished,

and to cfive certaintv and securitv to the selections



made by thus definitely fixing what lands might be

selected. If this was not the purpose of Congress

in using those words it is difficult to explain their pres-

ence in the Act. Had it been the intention to confine

the right of selection to lands which were in fact non-

mineral, it would have been easy to say so ; and if

Congress had said so it is probable that, under the

decision in the Barden case, 154 U. S. 288, the Rail-

way Company would have been unable to acquire title

to any lands knozvn to be mineral at any time previous

to the issuance of patent; and until patent issued the

Railway Company could not know whether it had

title to the lands or not. A simple restriction of the

right of selection to "non-mineral lands" would have

accomplished this result ; and no additional words were

necessary to accomplish it.

But such a result was not intended by the Act of

March 2, 1899, nor would the Northern Pacific Rail-

way Company have consented to the relinquishment

of its lands in the state of Washington, had its title

to the land it was to receive in exchange for them

been subject to this uncertainty. From an early period

in the history of the Government the law had required

that the report of the official survey of public lands

should be accompanied with a classification of their

character ; that classification had in general been found

to be correct; and hence it was that in this Act of

Congress (which was not a donation of lands but a

mere agreement for the exchange of lands with which

the Government was willing to part for other lands

which it wished to obtain) the classification made at

the time of survey was made the definitive test of the

character of the lands, and the words "so classified as
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non-mineral at the time of actual Government survey"

were inserted in the Act as dcfiniug the phrase "non-

mineral lands" as there used.

Additional support is given to this argument by the

Bardcn case, supra. In that case the Railroad Com-

pany sought to recover lands confessedly mineral in

character located within an odd numbered section in

the place limits of its grant. From the grant to the

company mineral lands had in terms been excluded
;

but the Act contained no reference to the classification

made by the Government Surveyor, or to any test by

which the question of their character might be deter-

mined. The lands involved in that case, though con-

fessedly mineral in character, were classified by the

Government Surveyor as agricultural or non-mineral;

and it was argued on behalf of the Railroad Company

that this classification was controlling. The court de-

clined, however, to give this effect to the surveyor's

classification on the ground that it had not been adopterl

by Congress as controlling and that the Sui*veyor Gen-

eral was not authorised to determine finally the char-

acter of the lands granted. When the Act of March 2,

1899, was passed, the Bardcn case had been decided,

and when the Act of August 5, 1892 (in whicli the

same clause, "so classified as non-mineral at the time

of actual Government Survey," is found) was passed,

that case was pending before the courts. Judge Sawyer,

in the Circuit Court, had decided (46 Fed. 594), as

he had previously decided in Francociir v. Ncivhousc,

40 Fed. 618, that the exception of mineral lands in

railroad grants applied only to lands known to be min-

eral at the time the grant attached : and the question

whether this view was sound, as well as the question
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what effect should be given to the classification of the

Sui*ve3^or General were under consideration; and it

was doubtless the purpose of Congress in both of

these acts to reject Judge Sawyer's view and to give

to the Surveyor General's classification an authorita-

tative force and determinative effect on the question

whether lands were mineral or non-mineral in char-

acter.

It is to be remembered that the lands relinquished

by the Railway Company in exchange for those in-

volved in this suit were all within the place limits of

that company's grant. Its title to them had vested

on the filing of the map of definite location and as

the original grant of 1864 did not reserve coal or iron,

all of the coal and iron in them belonged to it. Con-

gress did not expect, nor would the Railway Company

for a moment have assented to a proposal, that lands

of this character, held by such a title, should be ex-

changed for an uncertainty,—for a right of selection

attended with the hazard of losing the land selected

on a showing that its actual character was different

from that given to it in the classification. As some-

thing definite was relinquished something definite was

received in exchange for it, namely, an equal quantity

of public land ascertained and declared in proceedings

free from any suspicion of fraud, to be non-mineral

in character.

In the case of State of Idaho v. Northern Pacific

Raihvay Company, 37 L. D. 135, 138, decided Septem-

ber 5, 1908, the Secretary of the Interior says:

"The act of March 2, 1899, supra, was not,

like the act of July i, 1898, supra, intended to

operate as an aid in the adjustment of the rail-

road grant. Congress proceeded upon the theory
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that so far as the land which the railway com-

pany was authorized to convey to the United

States was concerned, its title thereto was perfect

and that as to this land the grant had already

been adjusted. It was deemed necessary to the

accomplishment of its purpose that the Uniterl

States should own the land placed in reservation

by the act. A voluntary conveyance by the rail-

way company was the most feasible method of

reacquiring title to the granted land, and a right

of exchange upon the terms and conditions set

forth was the consideration offered to induce

the company to transfer its title. An offer is made

by one party of which acceptance by the other

is invited. The act is contractual in character

and terms and conditions not clearly expressed are

not to be lightly imposed after acceptance of the

offer. This is especially true where this amounts

to a limitation upon the enjoyment of the right by

the party as to whom the contract still remains

executor\^ In the opinion of the Department,

every element of a contract is present in the act

of March 2, 1899, supra, and the act is complete

in itself. It should therefore be construed inde-

pendently of other statutes having a different pur-

pose and imposing other obligations. Thus con-

sidered, the construction of this act presents less

difficulty, as standing alone it clearly authorizes

the company to select land within the area classi-

fied under the act of February 26, 1895, supra,

as freely as in any other portion of the territory

to which its right of selection thereunder is re-

stricted."

As suggested in the passage above quoted the Act

in question is not in any sense a donation of lands

and the principles which apply to grants made in aid

of railroads, compelling a strict construction as against

the grantee and in favor of the grantor, and which

were applied in the Borden case, are not applicable
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here. A very large quantity of land which the Gov-

ernment wished to set aside as a public park was held

in private ownership. These lands the Government

might, doubtless, have condemned; but unless it con-

demned them, it could acquire no rights in them ex-

cept through the owner's voluntary relinquishment of

them on terms acceptable to him. The Act in ques-

tion expresses the terms on which the Railway Com-

pany relinquished its lands and it is to be construed

like any other contract, not strictly as against one of

the parties or favorably to the other, but with a view

of arriving at what both parties intended and under-

stood by it. So construed, we think, it clearly means

that in exchange for certain definite lands the Railway

Company shall have the right to select other lands

of zvhich the character has been ascertained and de-

clared in a certain definite way. That mistakes might

have been made in determining the character of the

lands thus made available was, of course, recognized,

and it is clear that a mistake was made in the classifica-

tion of the lands in question ; but there is no sugges-

tion of fraud in the procurement of this classification

or that this test was not as fair a one as could be

applied without actual exploration of the lands. That

department, whose office it is to administer the public

land laws, had placed upon the language here in ques-

tion the construction which we contend for. It had

given that construction to the same language in a

previous Act long before the Act of March 2, 1899,

was passed and its provisions accepted by the Rail-

way Company. In accepting the act appellants had a

right to believe that it meant what the same language

in the xA.ct of August 5, 1892, had been held to mean,
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and the Government should not now be pemiitted to

say that it meant something- else.

There is no difficulty whatever in supposing thai

Congress meant to make the surveyor's return the test

of the character of the lands; nor does the adoption

of that test involve any departure from the policy

which the Government has hitherto pursued. It does

not mean that the Government has abandoned its policy

of withholding- mineral lands from direct grants; on

the contrar)^ the purpose of adhering to that policy is

plainly evidenced by the Act. But from the very

nature of the case, some test as to what lands are

mineral and what are non-mineral must, at some time,

be applied ; and to be of any value as a test it mu.st,

in the absence of fraud or imposition (and there is no

suggestion of either here), be final. Title to the vast

quantities of land described as non-mineral, which in

one form or another the Government has conveyed,

cannot remain forever suspended, subject to being de-

feated at any time by the discovery of minerals in

those lands.

By the decision in the Barden case, supra, the ques-

tion whether lands were mineral or non-mineral was

made to turn on the question whether mineral in pay-

ing quantities was known to exist in them at the time

of the issuance of the patent. This test was unsatis-

factory and accordingly the Act of February 26, 1895

(28 Stat, at L. 683), was passed for the purpose of

detemiining in advance of the issuance of the patent

wliether the lands in the Northern Pacific grant were

mineral or non-mineral in character; and by that Act.

the return of the Commissioners is made decisive.

Why is it unreasonable to suppose that as to lands
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M^hich it was exchanging for other lands which it

wished to acquire, the Government thought it proper

to give the same effect to the return in the Govern-

ment survey, which, by the Act of 1895, is given to

the return of the Commissioners?

The court below in its opinion (Rec. p. 70) says:

"It cannot be well held that Congress con-

templated changing its policy by giving to the

railroad company choice of any public lands in

any of the states through which its road runs,

though of a kind infinitely more valuable than

the kind out of which those that were surrendered

to the government by the railroad company, were

taken; yet defendant's argument would put gold,

silver and other precious metals all within the

classes of lands from which selection might be

made, provided the lands containing them had

been classified as non-mineral at the time of

survey."

But there is no change of policy. The law as it

exists to-day, as it has existed from the date of the

grant to the Northern Pacific Company "puts gold,

silver and other precious metals within the classes of

lands" to which that company may rightfully take

title, provided those lands were, at a particular time,

thought not to contain those metals. By the decision

in the Barden case that time was fixed as the date of

the issuance of the patent. By the Act of February

26, 1895, it was fixed as the date of the approval of

the report of the Commissioners ; and by the Act here

in question it is fixed as the date of the surveyor's

return.

Viewed as an original question, therefore, we sub-

mit that all of the arguments favor that construction

which the Government has heretofore placed on the
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act. But if we assume that the meaning of the Act is

doubtful, the same result is reached. Now, that its

meaning is doubtful the court below expressly says.

He says that "to adopt the construction asked for by

the Government is not wholly satisfactory in that it

calls for the practical insertion of the conjunctive into

the text." And again he says that "We must regard

the case as one ivhere the letter of the lazv has failed to

convey a clear meaning." (Rec. p. 67.)

We respectfully submit that in construing a statute

of which the meaning is conceived to be thus ambigu-

ous and uncertain, principles repeatedly announced by

the Supreme Court of the United States require that

it be given that construction which the executive de-

partment has placed upon it.

U. S. V. Moore, 95 U. S. 760

;

U. S. V. B. 6- Mo] River R. R. Co., 98 U. S. 334,

341;
H. & D. R. R. Co. V. IVhifnev, 132 U. S. 357,

366;

Heath v. Wallace, 138 U. S. 573, 582;

Orchard v. Alexander, 157 U. S. 383;

Hetvitt V. Schnltz, 180 U. S. 139, 157.

In Hastings & Dakota Railroad Company v. Whit-

ney, supra, the court says

:

"It is true that the decisions of the Land De-

partment on matters of law are not binding upon

this court, in any sense. But on questions similar

to the one involved in this case they are entitled

to great respect at the liands of anv court. In

United States v. Moore, 95 U. S. 760, 763, this

court said : 'The construction given to a statute

by those charged with the duty of executing it is

always entitled to the most respectful considera-

tion, and ought not to be overruled without cogent

reasons. . . . The officers concerned are usually

able men. and masters of the subject. Not un-
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frequently they are the draftsmen of the laws
they are afterwards called upon to interpret.'

"

In Heath v. Wallace, supra, the court says

:

"Moreover, if the question be considered in a
somewhat different light, viz., as the contem-
poraneous construction of a statute by those
officers of the g-overnment whose duty it is to

administer it, then the case would seem to be
brought within the rule announced at a very early
day in this court, and reiterated in a very large
number of cases, that the construction given to
a statute by those charged with the execution of
it is always entitled to the most respectful con-
sideration, and ought not to be overruled without
cogent reasons. For, as said in United States
V. Moore, 95 U. S. 760, 763, 'the officers con-
cerned are usually able men and masters of the
subject. Not unfrequently they are the drafts-
men of the laws they are afterwards called upon
to interpret.'

"

In Hewitt v. Schultz, supra, the court says

:

"But without considering the matter as if it

were for the first time presented, it is sufficient
to say that the question before its cannot be said
to be free from doubt. The intention of Congress
has not been so clearly expressed as to exclude
construction or argument in support of the view
taken by Secretaries Lamar, Vilas and Smith,
and upon which the Land Department has acted
since 1888. 'It is the settled doctrine of this
court,' as was said in United States v. Alabama
Great Southern Railroad, 142 U. S. 615, 621,
'that, in case of ambiguity, the judicial department
will lean in favor of a construction given to a
statute by the department charged with the ex-
ecution of such statute, and, if such construction
be acted upon for a number of years, will look
with disfavor upon any sudden change, whereby
parties who have contracted with the government
upon the faith of such construction may be preju-
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diced.' These observations apply to the case now
before us, and lead to the conclusion that if the

practice in the Land Department could with reason

be held to have been wrong, it cannot be said to

have been so plainly or palpably wrong as to

justify the court, after the lapse of so many years,

in adjudging that it had misconstrued the act of

July 2, 1864."

We therefore submit, first, that viewed as an orig-

inal question, the construction heretofore placed upon

this act has been the correct one; and, second, that

viewing the Act as of doubtful meaning, the principles

announced in the foregoing decisions call for the

adoption of that construction of it v hich the Depart-

ment has heretofore given it. From either standpoiin

the decree should be reversed.

\YM. WALLACE, JR.,

Solicitor for Appellants.

c. ^^^ bunn,
CHARLES DOXXELLY,

Of Counsel.
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I.

STATEMENT OF FACTS.

The exigencies of the case, including intervening en-

gagements of counsel, require the preparation of this brief

on the part of the appellee before it has been furnished

with the argument of the appellants, service not having

been made at the present date, October 8, 1909. The dis-

cussion herein may, accordingly, leave unanswered some

consideration that may be advanced or dwell at unneces-

sary leng-th upon propositions not seriously relied on to
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overturn the decree appealed from. The brief will en-

deavor to meet the views presented to the lower court in

behalf of the position taken by the appellants.

The appellee brought this suit to annul patents which

had been issued to the appellant Northern Pacific Eailway

Company for 1120 acres of coal land in the county of

Carbon, State of Montana.

This land was selected by the company and subsequently

patented to it, under the provisions of an Act of Congress

approved March 2, 1S99, entitled "An Act to set aside a

X)ortion of certain lands in the State of Washington, now

knowTi as the Pacific Forest Keseiwe, as a public park, to

be known as "Mount Ranier National Park," section three

of which reads as follows:

"That upon execution and filing with the Secretary

of the Interior by the Northern Pacific Railroad Com-
pany of proper deed releasing and conveying to the

United States the land in tlie reserevation hereby cre-

ated, also the lands in the Pacific Forest Reserve
which have been lieretofore granted by the United
States to said company, wh-^ther Runwed or unsur-

veyed, and which lie opposite said company's con-

structed road, said company is hereby authorized to

select an equal quantity of vou-mincral puhJir latiiU,

so classified as non-mineral at tlie time of actual gov-

ern.ment surrey, which has hern or shall he made, of

the United States not reserved and to which no ad-

verse right or claim shall h.ave attached or have been
initiated nt the time of the mnking of such selection,

lying within anv state into or throncrh which the rail-

road of said Northern Pacific Railroad Company
runs, to the extent of the lands so rr^linquished and re-

leased to the United States. » * "

Section four providing for the issuance of patents is as

follows

:
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"That upon the filing by the said railroad company
at the local land office of the land district in which
any tract of land selected and the payment of the fees

prescribed by law in analagous cases^ and the ap-

proval of the vSecretary of the Interior, he shall cause

to be executed, in due form of law, and deliver to said

company, a patent of the United States conveying to

it the land ^o i-elected. In case the tract so selected

shall at the time of selection be unsurveyed, the list

filed by the company at the local land office shall de-

scribe such tract in such manner as to designate the

same with a reasonable degree of certainty ; and with-

in the period of three months after the lands including
such tract shall have been surveved and the plats

- thereof filed by said local land office, a new selection

list shall be filed by said c vmna-iy, describing such
tract according tO' such survey ; and in case such tract,

as originally selected and dpscribed in the list filed in

the local land office, shall not precisely conform with
the lines of the official siirs-ey, the said company shall

be permitted to describe such tract anew, so as to se-

cure such conformity."

The bill of complaint alleged compliance on the part of

the Northern Pacific Eailway Company as the successor

in interest of the Northern Pacific Railroad Company

with the condition precedent prescribed by the act, the

selection of the lands in question in lieu of those surren-

dered, and the issuance of patents for them to it.

Accompanying the selection was an affidavit by the Land

Commissioner of the railway company reciting among other

things that the lands selected "are vacant, unappropriated

lands of the United States, not reserved, and to which no ad-

verse right or claim has attached, and have been found, up-

on examination, to be non-mineral in character; and said

lands, and all thereof, are of the character contemplated

by said Act of Congress approved March 2, 1899."



The bill averred that the lands in question were, at the

time of the selection, public mineral lands, that they con-

tained large deposits of coal and were chiefly valuable

on account of the coal in them, and that all these facts were

known to the appellant railway company at the time and

before it made the selection.

The court was apprised by further averments that the

lands had been conveyed, after patent, through the appel-

lant Eocky Fork Coal Company to the appellant North-

western Improvement Company, alleged to be subsidiary

companies, taking with notice.

Interrogatories were appended to the bill intended to

draw from the appellants admissions of facts tending to

establish the averments of the bill.

Transcript, pages 2-29.

The answer denied certain averments of the bill charac-

terizing the acts of the railway company as fraudulent, but

expressly admitted the bnsic facts above referred to as

having been averred in the bill, including the averments

that the lands were public mineral lands vrhen selected,

chiefly valuable for the coal contained in them, and that

these facts were well kuowTi to the railway company before

selecting them, as well as the facts negativing any claim

of bona fide purcha.sie by the other apwUants.

The answer set out, however, "t!iat the lands described

in the bill of complaint, and each and every subdivision

thereof, had been returned and classified as non-mineral

by and at the time of the actual government suiTey", and

insisted that by reason of such fart they were subject to the
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defendant railway company's selection, and being free

from other claims and rights, were properly selected and

validly patented to said defendant.

Transcript, pages 45-56.

It should be here stated that the bill averred that the

selections having been made, certain persons desirous of

entering the lands in question as coal lands before the

patents issued, instituted proceedings before the land de-

piartment to procure the cancellation of the selections, but

that the Commissioner of the General Land Office and the

Secretary of the Interior erroneously held and decided that

if the lands had been, prior to their selection, classified

as non-mineral at the time of the actual government sur-

vey, as it was by them held they had been, the railway

company was entitled to select them though they were

mineral (that is, coal) lands and it knew them to be such.

Transcript, page 12.

The decision of the secretary referred to, as to one of

the tracts, is found in the official reports of his office on

land cases,

Davenport v. N. P. Ky. Co. 32 L. D. 28,

hereafter to be referred to.

The answer maintains thtit the ruling of the department

in the premises was correct.

Transcript, pages 49-50.

and the record presents for the consideration of this court

the conflicting contentions of the parties as to the true

interpretation of Section 3 of the Act of March 2, 1899.
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It requires an answer to the question, May the Northern

Pacific Railway, under the provisions of that act, select

and have patented to it, mineral lands of the United States,

knowing them to be such, provided they have theretofore

been erroneously classified by the surveyor making the reg-

ular government survey as non-mineral? The circuit court

held that it could not and annulled the patents.

Memorandum Opinion, Trans. 64.

A reversal of that ruling is sought by this appeal.

II.

ARGUMENT.

Ujyon a proper interpretation of the act above referred

to, the rights of the parties to this litigation rest.

In seeking that, the fundamental principle must be kept

in mind that every reasonable intendment must be made in

favor of the government and against the beneficiary of an

act making a grant of public lands, and that in the con-

struction of such acts all reasonable doubts as to the mean-

ing are to be resolved in favor of the public.

This doctrine has been so often announced by the Su-

preme Court of the United States as to be familiar learn-

ing. It has itself so repeatedly asserted it that it will

not be altogether inappropriate to quote here from the

language of some of the opinions. In

U. S. V. Ore. & Cal. R. Co., 164 U. S. 526,

the court said:

"The rule of construction applicable to the granting
act is the familiar rule that all grants of this descrip-
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tion must be construed favorably to the government,
and that nothing jjasses but what is conveyed in clear
and explicit language. Dubuque & P. R. Co. v. Lich-
field, 64 U. S. 23 How. 88 ( 16:509) ; Leavenworth, L.
& G. R. Co. V. Unite4 States, 92 U. S. 740 (23:637) ;

Slidell V. Graudjean, 111 U. S. 437 (28:329) ; Coosaw
Min. Co. V. South Carolina, 144 U. S. 562 (36:542)."

The opinion by Chief Justice Fuller quoted from the

language used in

Sioux City & St. P. R. Co. v. U. S. 159 U. S. 349,
360,

'

in which the court spoke through Mr. Justice Harlan as

follows

:

"If the terras of an act of Congress, granting public
lands, 'admit of different meanings, one of extension
and the other of limitation, they must be accepted in
a sense favorable to the grantor. And if rights
claimed under the government be set up against it,

they must be so clearly defined that there can be no
question of the purpose of Congress to confer them '

Leavenworth, L. & G. R. Co. v. United States, 92 U S
733, 740 (23:634, 637)."

In

Atlantic & Pac. R. Co. v. Mingus, 165 U. S. 413,

the court, speaking through Mr. Justice Brown, said

:

"'If there were any ambiguity in this act we should
feel bound, upon familiar principles, to give the o-ov-
emment the benefit of the doubt. Dubuque & p" R
Co. V. Litchfield, 64 U. S. 23 How. m, 88 (16-500
509)

;
Leavenworth L. & G. R. Co. v. United States'

92 U. S. 733, 740 (23:634, 637) ; Coosaw Min. Co v'
South Carolina, 144 U. S. 550, 562 (36:537, 542)."

The principle is by no means restricted in its applica-

tion to grants of public lauds, but applies to every legis-

lative act, either of the nation or state, by which rights in

public property are acquired. It was applied in the cases



above referred to, as it has been ni inanj others, to grants

of public lands to railroad companies, bat many of the

cases cited arose upon the construction of acts of the state

legislatures, granting franchises or other rights to individ-

uals or private corporations. Indeed, as said in

Northern Pacific K. Co. v. Barden, 4B Fed. 592-611,

the celebrated case of Charles River Bridge v. Warren

Bridge, 11 Pet. 420, "is the foundation of much of the fed-

eral jurisprudence upon this point.''

The proposition is so clearly put and the reason for the

rule so luminously stated in a recent case,

Blair v. Chicago, 201 U. S. 400-471,

that a somewhat extended quotation from the opinion may

be condoned. Mr. Justice Day in that case says:

"Legislative grants of this character should be in

such unequivocal form of expros-ion that the legis-

lative mind may be distinctly impressed with their

character and import, in order that the privileges may
be intellijjently granted or purposely withheld. It

is matter of common knowledge that grants of this

character are usually prepared by those interested in

them, and submitted to the legislature with a view to

obtain from such l^odies the most liberal grant of priv-

ileges which they are willing to give. This is onr
among many reasoris why they are to be strictly con-

strued. Pierce, Railroads, 491 ; New Orleans & C. R.

Co. V. New Orleans, 34 La. Ann. 447. 'Words of

equivocal import,' said Mr. Chief Justice Black, in

Pennsylvania R. Co. v. Canal Comrs. 21 Pa. 9, 22, 'are

so easily inserted by mistake or fraud that every

consideration of iustice and policy requires that they

should be treated as nugatory A\iien thev do find their

way into the enactmmits of tlie legislature.' 'Thr^ just

prf^snmntiort,' says r^oolev, in his work on Constitu-

tional Limitations, 7th ed. p. 565, 'in every case is,

that the state has granted in express terms all that it
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designed to grant at all/ and, after quoting from the

supreme court of Pennsylvania to the same effect, the

learned author observes : 'This is sound doctrine, and
should be vigilantly observed and enforced.'

"Since the decision in Dartmouth College v. Wood-
ward, 4 Wheat. 518, 4 L. ed. 629, this court has had
frequent occasion to apply and enforce the doctrine

that a grant of rights in public property accepted by

the beneficiary will amount to a contract entitled to

protection against impaimient by action of the state,

or municipalities acting under state authority. Con-

current with this principle, and to be considered when
construing an alleged grant of this character, is the

equally well established rule, which requires such

grants to be made in plain terms in order to convey

private rights in r:^spe:-t to public property, and to

prevent future control of such privilea,es in the public

inter(>st, T])e rule was laid down with clearness by
Chief Justice Taney in the often-cit(^d cas"e of Charles

River Bridge v. Warren Bridge, 11 Pet. 420, 9 L. ed.

773, and has been uniformly applied in many subse-

quent cases in this court. In Perrine v. Chesapeake
& D. Canal Co. 9 How. 172-192, 13 L. ed. 92-100, the

same eminent Chief Justice, spealdng for the court,

said: 'The rule of construction in cases of this de-

scription * * * i<^ this.—that any ambiguity in

the terms of the grant must operate agair^st the cor-

poration, and in favor of the public, and the corpora-

tion can claim nothing that is not clearly given by
the law. We do not mran to say that the charter is

to receive a strained and unreasonable interpretation,

contrary to the obvious intention of the grant. It

must be fairlv examined and considered, and reason-

ably and justly expondr'd.' In the case of The Bing-

hamton Bridge f Chenango Bridge Co. v. Binghamton
Bridge Co.) 3 Wall. 51, 75, 18 L. ed. 137, 143- it was
said: 'The princii^l?^ is this: That all rights which
are asserted against the state must be clearly defined.

and not raised by inference or presumption; and if

the charter is silent about a power, it does not exist.

If, on a fair reading of the instrument, reasonable

doubts arise ps to the proper interpretation to be given

to it, those doubts are to be solved in favor of the

state; and where it is susceptible of two meanings, the
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one resti'ieting- and tlie other extending the powers of

the corporation, that cou>>triiction is to be adopted
which works the least harm to the state,'

"This principle has been deckired axiomatic as a
doctrine of this court. Northwestern Fertilizing Co,
V. Hjde Park, 97 U. S. G59, GGQ, 24 L. ed. 1036, 1038.

In Slidell v. Grundjean, 111 V. S. 412. 438, 28 L. ed.

321, 330, 4 Sup. Ct. Kep. 475, it is declared a wise
doctrine; 'It s^n^es to defeat any purpose concealed

by the skillful use of terms to acco-iiplKsh something'

not apparent on the face of the act, and thus sanctions

only open dealing with legislative badies.' Among
other cases affirming the principle in this court is

Coosaw Mining Co. y. South Carolina, 144 U. S. 550,

36 L. ed. 537, 12 Sup. Ct. Eep. 689, in which it was ap-

plied in adopting, of two doubtful constructions, the

one more favorable to the state. ]Many of the cases

are cited in a note to Knoxville Wat^r Co. v. Knox-
ville, decided at this term. 200 IT. S. 22, 34, ante, 353,

359, 26 Sup. Ct. Kep. 224, 227."

As it was one of the first ca«es in wliich th.e rule of the

Charles River Bridge case was applied to grants of public

lands to western railroads, the following quotation is made

from the opinion in

Dubuque & Pac. R. R. Co. v. Litchfield, 23 How. 66.

"If we had doubts from any obscurity of the Act of

Congress, a settled rule of cor.struetiori would deter-

mine the controversy. All grants of this description

are strictly construed a^amst the grantees; nothing
passes but what is conveyed in clear and explicit lan-

guage: and as the rights here claimed are derived en-

tirely from tli^:^ Act of Congress, the donation stands
on the same footing of a grant bv the public to a pri-

vate company, the terms of which must be plainily ex-

pressed in the statute; and if not t^us oxoressed. they
cannot be implied. Charles River TV iivp v. Warren
P»rirlge, n Pet. 420.

"We cniieiir wit^' th;^ followin*?!' -'itatiop -^nd re;"; zon-

ing of the plaintiffs counsel, to-wit: Lord Ellenbor-

ough, in his judgment in Gildart v. Gladstone, 12 East.
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633, (an action for Liverpool dock dues), says: 'If

the words would fairly admit of different meanings, it

would be right to adopt that which is more favorable

to the interest of the public, and against that of the

company, because the comapn}^, in bargaining with the

public, ought to take care to express distinctly what
payments they are to receive, and because the public

ought not to be charged unlesis it be clear that it was
so intended.'

" 'The reason of the above rule is obvious—parties

seeking grants for private purposes usually draw the

bills making them. If they do not make the language
sufficiently explicit and clear to pass everyth'ng that

is intended to be passed, it is their own fault; while,

on the other hand, such a construction has a tendency
to prevent parties from inserting a^^ibiguous language
for the purpose of taking, by ingenious interpretations

and insinuation, that which cannot be obtained by
plain and express terms.'

"

In another early case often referred to for the proper

construction of similar grants,

Leavenworth etc. R. R. Co. v. T^ S. 92 IT. S. 733,

the court by Mr. Justice Davis said

:

"This grant, like that of Iowa, was made for the
purpose of aiding a work of internal improvement,
and does not extend beyond the meaning and intent

expressed in it. It should be neither enlarged by in

genious reasoning, nor diminished by strained con-

struction. The construction must be reasonable and
such as Vvill give effect to the intention of Congress.
This is to be ascertained from the terras employed,
the situation of tlie parties and the nature of the grant.
If these terms are plain and unambiaTiou^, there can
be no difficulty in interpreting the Act, but if they
admit of different meanings—the one of extension,
and the other of limitation—they must be accepted in
a sense most favorable to the grantor. And if a right
be asserted against the Government, it must be so
clearly defined that there can h-^ no qnes+ion of the
purpose of Congress to confer it. In other words,
what is not given expressly, or by necessary implica-
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tion, is Avitbheld. R. R. Co. v. Litchfield (supra)

;

Rice V. R. R. Co., 1 Blaclv, 380 (G6 U. S., XVII, 153) ;

Charles River Bridge v. Warren Bridge, 11 Pet. 420."

The question for consideration is to be approached,

further, in the full recognition of the settled policy of the

government to reserve its mineral lands for disposition

under laws specially applicable to theui, and to reserve

them expressly or impliedly from all grants in aid of works

of internal improvement and even to the states for public

pui*poses,

1 Lindley on Mines, 47.

As to the uniformity of such reservations and the fixed

character of the policy adverted to, see further,

1 Lindley on Mines, 13G, 152.

So well settled had this policy of the government be-

come, that the Supreme Court held in

Ivanhoe Mining Co. v. Kevstone Min. Co., 102 U. S.

167,

that mineral lands were impliedly reserved in the acts

granting sections sixteen and thirty-six to the states for

school puri3oses, there being no express reservation, in con-

sequence of which the Supreme Court of California had re-

peatedly held that the state tooli those sections regardless

of their character.

Hermocilla v. Hubbell, 89 dxl. 5.

In the Ivanhoe case the court, after referring to many

acts in relation to the disposition of the public lands ex-

empting from their provisions mineral lands, said:

'Taking into consideration what is well known to
have been the hesitation and difficultv in the minds
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of Congressmen in deaJiug with these luineral lands,
tlie manner in wliicli the question was suddenly forced
upon them, the uuifoiiu reservation of them from
survey, from sale, from j^reemption and above all from
grants, whether for railroads, public buildings or
other purposes, and looking to the fact that from all

the grants made in this Act they are reserved, one of
which is for school purposes, besides the 16th and 36th
sections, we are forced to the conclusion that Congress
did not intend to depart from its uniform policy in
this respect in the grant of those sections to the state."

In

Hawke v. Deffenbach, 22 N. W. 480-482,

it is said

:

"The policy of the government to reserve from sale
and from the operation of ordinary grants, general
and special, its mineral lands, has been declared in so
many statutes, and by ho many adjudications of the
supreme court of the United states, that it is unnec-
essary, at this time, to enter upon an extended review
of the history of its legislation in this regard. One or

;

two citations will be sufficient to show with what em-
phasis the policy referred to has been declared. In
the case of U. S. v. Gratiot, 14 Pet. 538, decided in
1840, the court say: *It has been the policy of the
government at all times, in disposing of the public
lands, to reserve the mines for the use of the United
States; and their real value cannot be ascertained
without causing them to be explored and worked
under proper regulations.' And again, in the case of
Mining Co. v. Consolidated Min. Co. 102 U. S. 174, de-
cided in 1880, the conrt, aft^r speaking of the govern-
ment in respect to its mineral lands, say: 'Congress
enacted, in 1866, a complete system for the sale and
other regulation of its i^iineral lands, so totally differ-
ent from that which governs other public lands, as to
show that it could never have been intended to submit
them to the ordinary laws for disposing of the terri-
tory of the United States.' "

In

Garrard v. Silver Peak Jdines, 82 Fed. 587,
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Judge Hawley said

:

''3. The 2,000,000-acro grant by the United States

to the state of jsevada was not intended to include any
mineral lands. Kermocilla \'. Hubbeli, 89 Cal. 5, 2o

Pac. 611; Hejdenfeldt t. Mining Co., supra. It has

been the universal policy of the general government to

exclude such lauds from its grants."

The persistent policy of reserving miueral lands in rail-

road grants is adverted to hy Mr. Justice Field in

Barden v. N. P. K. Co. 151 U. S. 288.

Recent acts of Congress show a steady adherence to the

same policy. The lieu provision of the act of June 4, 1897,

in relation to forest reserves permitted the selection to be

made in exchange for the ba^e lands only of "vacant land

open to settlement/^ which of course excluded mineral

lands, as they are not open to settlement.

The amendment of this act by the act of March 3, 1901

more directly express^ thcyreserv^tion b^de^larin^^hat

the right to select in exchaDge ror^ forest reseiTe sliould

be "confined to vacant, surveyed now-mineral public lands

which are subject to homestead entry."

The applicants take the position that in this instance

for some reason, the nature of which is not disclosed, this

time-honored policy was departed from and that Congress

intended that the railroad company should be entitled to

get such mineral lands as in the errors of the surveyor

in that regard, notoriously frequent, were classified as non-

minepl^nd that in spite of the explicit declaration of the

acL only non-mineral public lands r-hould b? subject to be

taken.
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Indeed, the purpose must be attributed to Congress to

permit the selection of mineral lands of no inconsiderable

extent though no error may have crept into the report

of the official survey.

As is well known tlie chai'acter of lands as mineral or

non-mineral, within the meaning of our statutes, is not

altogether stable. Lands surveyed twenty years ago and

classed as "mineral"' may to-da3^, by the exhaustion of the

deposits T\'ithin them or by the development of the art of

agriculture, the approach of markets, the increased facili-

ties for transportation, be more valuable for agricultural

purposes and consequently be "non-mineraF' in character,

and subject to disposition as such.

On the other hand, lands properly classified a score of

years ago or a decade since as non-mineral, may, by reason

of discoveries of mineral in lands adjacent, by economies

now practiced in the business of mining and reducing ores,

be now of fabulous yalue because of their mineral richness.

All such, it is claimed, Congress intended might be se-

lected by the appellant railway company under this act.

The fluctuations in the character of the public lands from

"mineral" at one time to "non-minerar' at another is ad-

verted to by the Supreme Court in

Kichards v. Dower, 81 Cal. 44.

Now, that a statute is not to be construed so as to over-

turn a settled policj^ of the government, is obvious, and

amply supported by authority.

In the case of

U. S. V. Shaw, 39 Fed. 433-436,
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Judge Speer said

:

"When a statute which proposes to regulate pro-

eeiedings in suits, isi general, and by a doubtful appli-

cation of its teruisi to gos^ernment suits vvould divest

the public of rights, and violate a i)riuciple of public

policy, and would make provisions contrary to the
policy which the government has indicated by many
acts of previous legislation, in such Ciise the statute

ought not to be construed to impair the settled pre-

rogatives of the governnieiit. U. S. v. Knight, supra."

The principle here appealed to is expressed by the Su-

preme Court of North Carolina in

Meroney v. Atlanta B. & L. Assn. 47 Am. St. 841,

872,

in the following direct and explicit language

:

"When two constructions of a statute are possible,

the court should adopt that which is most reasonable
and in accord with the declared and recognized public

policy of the state.''

It is argued, however, that Congress did not intend to

permit mineral lands to be taken., but inasmuch as the

character of the lands as "mineral" or "non-mineral" must

in all cases be determined before the issuance of patent

where mineral lands are reserved, it was intended by this

act to take the determination of tliat question out of the

hands of the Commissioner of the General Land Office and

the Secretary of the Interior, where it is lodged by the

general provisions of the law,

Barden v. N. P. R. C^. 151 U. S. 320-321,

and lodge it in the surveyor who does the work in the field.

Just why his view of it made some time before the selec-

tion and possibly a long series of years before, rather than

the actual condition of affairs at the time the selection
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is made, should control, was not suggested iu the lower

court, and is as difficult to divine as it is to understand

why the Commissioner and Secretary should be divested

in the administration of tliis act of the general inquisi-

torial power vested in them, and be compelled to accept

as conclusive the return of the surveyor who is not em-

ployed as a classifying officer, who makes, and, under the

rules of the department, is required to make only the most

casual observation of the surface of the ground, whose pro^

fession does not fit him and who is usually unfitted to

determine the mineral character of lands, where the sub-

ject is involved in any doubt.

The total unreliability of such returns as to the mineral

character of public land has been made the subject of re-

peated comment by the Commissioner and of communica-

tions to Congress.

Lindley says:

"While the rule which treats the surveyor general's

return as establishing prima facie the character of the

land is a convenient one in controversies arising be-

tween individuals over an asserted right to enter pub-

lic lands;, as determining upon whom rests the burden
of proof, it has be^n producti^^e of iniquitous results

in administering the coIossrI land grants tO' railroad

companies; and we are justified in asserting that its

force as a, universal rule has been materially weak-
ened, if not nbsoliitelv destroyed, by the recent deci-

sions of both the land department and the courts of

last resort.

"When it is considered that sections of one mile

square are the smallest tracts the out boundaries of

which the law requires to be actually surveyed; that

the minor subdivisions are not surveyed in the field,

but are defined by law, and protracted in the sur-

veyor- DfeneraFs office on the township plats, the lines
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being imaginary ; tliat surveyors, as a rule, are neither

practical miners nor geologists; that they are com-
pensated not for the volume of information furnished

as to the character of the lands, but for the number
of linear miles surveyed in the field; that their inves-

tigation as to the chaiacter of the land is wholly su-

perficial,—it would seem that but little weight should

be given to these returns. If the surveyor, in subdi-

viding a townsliip into sections, encounters a mine in

active operation, we may find some mention of that

fact in his field notes; but usually he does not go be-

yond this. A fair illustration of the unreliability of

these returns in this respect may be found in almost

all the mineral districts over which the public surveys

have been extended. We note the following caustic

criticism of the land department itself on this subject.

In an official communication (March 11, 1872) from
Mr. Drummond, commissioiier of the general land of-

fice, to Mr. Delano, secretary of the interior, the com-
missioner siays:

" 'To illustrate the unreliability of the {Purveyors'

returns as to the character of tlie?e lands, and the a;b-

solute necessity for the rule winch, with your advice

and consent, I have adopted, it may be proper to refer

in this connection to some of the aT>plications for pat-

ents for mines in California, th,> lands embracing
which were returned on the official township plats as

agricultural in character, the existence of mines there-

in not becoming known to this office until after the

receipt of siTch apTdications for mmirg tifle.'

(Here follows a list of thirty-fi^-e minims.)

"'The foregoing claims are all within the Socra-

mento district, and many more could be enumerated
were it necessary to illusfrnte the wa^it of reliability

of the surveyor's returns as to the character of these
lands. * * * T^ut with the kind of returns fur-

nished it is totally impossible to d'^termine whether
any given tract in the minei'al d'striet is properly ag-

ricultural land wit^iiii the mea^inc: of the law or not,

or whether this office could, with a du<^ regard for the
execution of the law, procfHxl to ]Tatent such as agri-

cultural land, wi^bout fuTi-her i'^vestijrntion.'

And in an earlier communication the same commis-
sioner used the following apt language

:
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" 'I am impressed with the conviction that it is

neither in harmony v^ith the spirit or intent of the

laws of Congress, nor with the true public policy, to

sanction the indiscriminate ab.-'.orption of the lands in

what has heretofore been known as the resers-ed min-

eral belt in the public domain under laAvs only appli-

cable to lands clearly non-mineral, simply because the

deputy surveyors failed to return tlie same as mineral

in character. This view is strengthened by the fact

that very many, in fact the majority, of the applica-

tions for mineral patents, are found upon consulting

our official township plats to be within subdivisions

not reported as mineral in cbaracter.'

"In a circular letter issued in December, 1871, to

the registers and receivers of land offices in the min-

ing regions of California, instrnctiiig them to withhold

froin a.nTicnltriral entry a large number of townsliips,

the same commissioner thus expresses his views:
" 'Experience having sliov, n that thi<^ office can not

with any degree of safety judge of the character of

these lane's, whether mineral or agricultural, from the

data furnished by such returns, and there being no
authoritv of lav\' for the employment of a competent
geologist to investigate the niTitter, the head of the de-

partment has, ill consideration of the public interests

and to prevent the indiscriminate absorption of the
mineral lands of the puliHc d/^main through the in-

strumentality of insufficient returns, found it impera-
tively necessary to adopt the course herein announced,
both for the protection of tho-e who have already ex-

pended time, capital, and labor in opening and devel-

oping these mines, and thos? of the citizens of the
United States who may hereafter desire to exercise
their legal right to do so.'

"In the light of these conceded factsi, it is a marvel
that either the land d'^p'^rtment or the courts ever an-
nounced the doctrine that such returns were prima
facie evidence of anything save their own inherent
weakness and insufficiency for this purpose."

1 Lindley on Mines, 106.

In the Barden case, Mr. Justice Field said:

"Some weight is sought to be given bv counsel of
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the plaintiff to the allegation that the lands in con-

trovers}' are included in the section which was sur-

veyed in ISOS, and a plat thereof filed by the surveyor

in the local land office in September of tiiat year, from
which it is asserted that the character of the land was
ascertained and determined, and reported to be agri-

cultural, and not mineral. I3ut the conclusive answer
to such alleged determination and report is that the

matters to which they relate were not left to the sur-

veyor general. Neither he nor any of his subordin-

ates was authorized to determine finally the character

of any lands granted, or make any binding report

thereon.

"Information of the character of all lands surveyed

\ is required of surveying officers, so far as knowledge
respecting them is obtained in the course of their du-
ties, but they are not clothed with authority to espec-

ially examine ns to these matters outside of their other
duties or to determire them, nor does their report have
any binding force. It is simply an addition made to

the general informntion obrained from different

sources on the subject,"

It is simply inconceivable that Congress, in the light of

the information generally possessed and available to it,

should have intended to make the surveyor's return con-

clusive evidence of the non-mineral character of land

sought to be selected, unless it deliberately intended to

permit the railway company to acquire under its provi-

sions no inconsiderable body of mineral lands,—a pur]x>se

which cannot be attributed to it in view of the otlier lan-

guage of the act.

In the Barden case an effort was made to give conclu-

sive effect to the rotnm of the surveyor ns to the lands

involved in that action made in 180S, and it Avas in connec-

tion with this claim that the remarks of Justice Field above

quoted wore made. Congress recognizing how little
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weight ought to be attached to such return, in the year 1895

passed an act providing for the appointment of a commis-

sion to classify the lands Avithin the Northern Pacific

grant in the states of Montana and Idaho. These commis-

sioners were men presumably fitted for that special work,

and provision was made in the act for a hearing on their

return before the local land officers after public notice.

Yet their duties required them to cover so extensive a field,

their facilities for making explorations were so meager,

that many thousand acres of land, valuable for mineral^

doubtless^ passed to the railroad company. Successful at-

tacks were made on their classification, though there was

no protest after public notice of the filing of the same, in

order to afford a hearing as provided by the act, in

Lamb v. N. P. Ky. Co. 29 L. D. 102, and in

Kowand v. N. P. K. Co.,

the opinion in which, obtained from the Helena Land Of-

fice, is printed as an appendix hereto because not officially

published. Indeed, no inconsiderable quantity was thus

acquired by the railway company under circumstances

such as indicated at least a high degree of inaccuracy in

the returns, scarcely excusable on the grounds adverted to.

And it is understood that in deference to an awakened

public sentiment in the states affected, bodies of land of

considerable extent have been receded to the general gov-

ernment on proof of obvious error in classification.

These matters are here referred to merely to enforce the

point that we must strive to find some meaning in the act

other than an intent on the part of Congress to make the
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return of the surveyor conclusive evidence of the character

of any particular tract sought to be patented to the rail-

road company, under its provisions.

Guided by the rule that legislative grants are to be con-

strued strictly against the grantee, and in the light of the

acknowledged worthlessness of the return of the surveyor,

as a determination of the mineral character of land which

he surveys, let the particular language of the act be ex-

amined.

The appellee contends that under no circumstances can

the railway company have a patent for mineral lands under

this act, that there was no intention to take away from the

Commissioner of the General Land Office and the Secre-

tary of the Interior the power to detennine, whenever an

application should be made pursuant to any selection, for

a patent to any particular lands under the act; that the

plain meaning of the act is that both conditions mentioned

in the act must co-exist in order to permit the selection,

namely, the lands must be non-mineral and they must have

been classified as non-mineral at the time of actual gov-

ernment survey.

The appellants contend that it is entirely immaterial

whether the lands are, in fact, mineral or non-mineral,

provided they were classified as non-mineral at the time of

the actual government survey.

They ask the court to elirainnte f]ie words "non-mineral"

and "so" and give to the act exactly the meaning it would

have if the words in brackets in the following quotation
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from the granting clause were omitted from it entirely, to-

wit:

"Said company is hereby authorized to select an
equal quantity of (non-mineral) public lands (so)

classified as non-iiiineral at the time of the actual gov-

ernment survey."

In the opinion of the learned judge of the Circuit court

before whom the cause was hearcLthe contention made by

the appellee requires the insertion of the word "and" in the

clause above quoted before the word "so."

Transcript, page 66.

In a certain sense that is a correct statement of its posi-

tion, but not altogether accurate. The word "public

lands" in the language quoted is qualified by the adjective

"non-mineral" which precedes it, as well as by the parti-

cipial phrase, "so classified as non-mineral, etc.," which

follows it. The lands must, in fact, be non-mineral and

they must have been classified as non-mineral. The ex-

pression is good English as it stands, and yet the insertion

of the copulative might contribute towards explicitness.

"He was a black Tartar of the Ukraine breed," means ex-

actly the same as "He was a black Tartar and of the

Ukraine breed." The sentence might be paraphrased thus

:

"Said company is hereby authorized tO' select an equal

quantity of non-mineral public lands loMch have been or

may hereafter he so classified as non-mineral at the time

of actual government survey."

Both conditions must exist in order to justify patent

under this act. If upon tendering the lists the land of-

ficer finds the lands to have been classified at the time
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of thp actual government survey as mineral land, the se-

lection is rejected. Xo inquiry is permitted as to whether

that classification was right at the time it was made or

Avas wrong, or whether at the time of tendering the selec-

tions it is right or it is wrong. If the land was not classi-

fied as non-mineral, the selection is rejected. If, however,

the lands were returned as non-mineral the selection is to

be filed and the inquiry as to whether the lands are in fact

mineral or non-mineral is to be conducted by or under the

direction of the Commissioner or the Secretary, as pointed

out in the Barden case, preliminary to the issuance of the

patent,—the patent to issue or not to issue in accordance

with the determination made.

It is really not neceSvSary to rely on the rules of construc-

tion above adverted to applicable to congressional grants,

in cas(^s of doubt arising from the obscurity of the language

of the granting act, nor to strive to avoid convicting Con-

gress of perpetrating almost an absurdity in making the

return of the government surveyc^ conclusive as to the

mineral character of the ground eef plats. The language

obviously requires that the land be not only non-mineral

in fact, but that it shall have been classified as such at

the time of the actual government survey.

The construction plainly demanded by the language ac-

cords, however, with the streng#tthening public sentiment,

which one expects to find reflected in legislation of ap-

probation of the policy of reserving the mineral lands for

disposition under laws specially applicable to them. The

intention of Congress; was to pennit the usual inquiry to
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be maxie into the mineral character of lands though they

were returned as non-mineral, but to preserve absolutely

those lands that had been returned as mineral, Congress

not caring to invite an investigation to be instituted by

the railorad company as to the correctness of the classifi-

cation, involving expense to the government and subjecting

it to the risks of the loss of valuable mineral lands, be-

cause its agents were less diligent in collecting evidence

than those of the railroad company, less faithful, possibly,

or less fortunately situated, for collecting or presenting

to the land officers the facts in relation to the character

of the land.

Experience had shown that the chances of error on the

part of the surveyor in classifying as mineral, lands which

were, in fact, non-mineral, were comparatively small.

While, on the contrary, it was A^ell known that it is a com-

mon error^ to return lands as non-mineral which should be

designated as mineral lands. Indeed, it is only those lands

upon which the surveyor finds mining development or im-

provements or which present such aspects to him as to

satisfy him of their value for the mineral they contain,

that he attempts to classify at all. Such lauds he desig-

nates on his plats as mineral lands, usually making spe-

cific reference to them in his notes; the remainder are

assum-ed to be non-mineral.

Davenport v. N. P. Ry. Co. 32 L. D. 28.

One naturally expects to find in recent legislation pro-

visions still further safe-guarding the mineral lands rather



—26—

than such as would permit them to be absorbed by indireo

tion.

Nor is there anything in the circumstances attendant

upon the passage of this act or the subject matter with

wJiich it deals that would lead the miud to believe that

Congress intended to permit, by this species of indirection,

the selection of lands which were, in fact, mineral.

The act of July 2, 1864, making the grant to the North-

ern Pacific Eailway Company, by which it obtained title

to the relinquished lands referred to in Section 3 of the

act in question did, it is true, provide that lands contain-

ing coal and iron should not be deemed mineral lands

within the meaning of the act reserving mineral lands from

the grant and lauds containing such minerals passed under

it.

As pointed out by the learned judge who heard this

cause, the specific provision in that act exempting coal

lands from the operation of the reserving clause, enforces

the viewj^ that such lands, nothing to the contrary beirg

said, are mineral lands. That they are, has been repeat-

edly decided.

Mullan V. U. S. 118 U. S. 271.

N. P. Ry. Co. V. Soderberg, 188 U. S. 526.

Th.e appellants make no contention to the contrary, but

specifically admit by their answer that they are such.

It does not appear, however, that the landsi relinquished

contained either coal or iron, and it is inconceivable that

had they possessed any value on account of deposits of

xlieAe valuable minerals at the very doors, it might be said,
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consequence, tlie Congress ^yould ever have thought of lock-

ing them up in a natural park, or that the railroad com-

pany would ever have surrendered them for any such pur-

pose, ft is presumable that they were, in the main, such

lands IS might be expected to be found in the neighbor-

hood of a rocky mountain i>eak, possessing interest and

possibly some value from a scientific or scenic standpoint,

but scarcely of any great value either for agriculture or

for mining.

It is to be borne in mind too that the construction of

the act claimed by appellants would equally as well entitle

them to select lands containing ores of the precious metals,

none of which could they give in exchange, as well as lands

containing coal and iron. According to their contention

the railroad company may enter any of the public land

states under this act and appropriate public lands rich in

deposits of gold, silver, copper and lead, provided only

they were carelessly returned as non-mineral or their char-

acter as mineral lands was not at the time of survey ob-

vious, or their value because of the mineral wealth in them

arose since because of changed conditions or new inven-

tions and discoveries.

The appellants ask tlie court to take liberties with the

language which the repeated adjudications of the courts

forbid. It is a cardinal rule of the construction of stat-

utes that effect must, if possible, be given to every word in

it.

"The rule is that a statute ought, upon the whole,
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to be so construed that, if possible, no clause, sen-

tence or word shall be superfluous, void, or insignifi-

cant."

State of Wisconsin v. Cunningham, 15 L. R. A. 561-

577.

The following expression of the rule is quoted from
Piatt T. U. P. R. R. Co. 99 U. S. 421

:

"The admitted rules of statutory construction de-

clare that a Legislature is presumed to have used no
superfluous words. Courts are to accord a meaning,,

if possible, to every \\'ord in a statute. In Com. v.

Alger, 7 Cush. 53-89, it was said that iu putting a
construction upon any statute every part must be re-

garded, and it must be so expounded, if practicable,

as to give some effect to every part of it. So, in

People V. Burns, 5 Mich. 114, it was held that some
meaning, if possible, must be given to every word in a
statute, and that where a given construction would
make a word redundant, it was reason for rejecting it.

To the sa-iie effect is Dearborn v. Brooldine, 97 Mass.

466 ; and in Gates v. Salmon, 35 Cal. 570, it was ruled

that no words are to be treated a.s surplusage or as
repetition.'"

It is asserted, however, on the part of the appellants,

in support of the decision of the Secretary, as reported in

the Davenport case, that the rule of strict construction

applicable to congressional grants should not have weight

in determining the meaning of this act, because it has ref-

erence only to grants in the nature of donations. Here,

it is asserted, is a case of exchange of lands, a case in which

the railroad company pays a valuable consideration for

the privilege it gets, a case of barler, a contract entered

into between the parties, a case in which the government

through the act in question makes a proposition to the rail-

road company, which it accepts.
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Eeally, as above stated, thei*e is no need to appeal to the

rule of strict construction, but the contention of appel-

lants in this regard is baseless. Every act of Congress

granting lands to railroad companies is in the nature of a

contract. No lands were ever granted to an^^ railroad

company as a gift. Every grant of that character was

made in consideration of benefits which were to accrue,

or were supposed to accrue, to the public. Every such

grant implies a bargain between the government on the

one side and the beneficiary of the act, if it may be so des-

ignated, on the other. In Blair v. Chicago, as quoted

above, the court said:

"Since the decision in Dartmouth College v. Wood-
ward, 4 Wheat. 518, 4 L. ed. 629, this court has had
frequent occasion to apply and enforce the doctrine

that a grant of rights in public property accepted by
the beneficiary will amount to a contract entitled to

protection against impairment by action of the state,

or municipalities acting under state authority."

Speaking of the act under Avhieh the original grant to

the Northern Pacific Railroad Company was made, tlie

Supreme Court of Montana said in

Northern Pac. R. Co. v. Carland, 5 Mont. 179

;

"It may be said that the government of the United
States told the Northern Pacific Railroad Company,
in language which no one can misunderstand, that if

they would construct and complete their great work
of internal improvement, which was an experiment,
involving the expenditure of millions of money, the
right of way through the public lands in the terri-

tory should be exempt from taxation. The exemption
from taxation formed a part of the cons^ideration for
the undertaking and contract on the part of the com-
pany. This contract cannot be impaired by the na-
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tional legislature, much less by an act of a territorial

legislature, whica owes its exisceuce to its organic

act given by congress. As well migac suck territorial

legislature undertake to repeal tke organic act Avhich

called it into being as a teiTitory.

"One of the purposes of liie government in incor-

porating the Northern Pacific Eailroad Company, and
granting to it certain of tae public lands, and the right

of way through the same, was to promote the public

interest and welfare, and to secure to the government
at all times the use and eenefits of the road for postal,

military and other purf>oses. Section 20 of the act of

incorporation is as follows: 'That the latter, to ac-

complish the object of this act, naiiiely, to promote the

public interest and welfare by the construction of said

railroad and t', iegraph line, and keeping the same in

working ordv-r^ and to secure to the g()vernment at all

times (but particularly in time of war) the use and
benefit of the same for postal, military and other pur-
poses, congress may, at any time, having due regard
for the rights of s-^.id Northern Pacific Railroad Com-
pany, add to. alter or repeal this act.'

"The purposie and object of the government in in-

corjwrating the plaintiff was to promote the public
interest and welfare, by securing the construction of
a railroad extending from the great lakes to the Pa-
cific ocean; and to accomplish this puroose it had the
right to contract Avith any company, and to grant to
such company rights and privilej^es sufficient to carry
out and consummate the ]urpose aforesaid/'

A grant to the state of swamp lands on condition that it

reclaim them is a contract.

McGehee v. Mathis, 4 Wall. 143.
'

So, likewise, it has been held, is a grant made to the state

on its admi«!S!on to the union.

Roberts v. M. K. & T. Ry. Co. 22 Pac. lOOfi.

Nor is the act distinguishable in that it constitutes a

proposition made by the government to the railroad com-

pany, which it has accejited.
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So were all the acts creating the Pacific railroad cor-

porations, which acts confessedly fall under the operation

of the rule of strict construction.

They likewise were in the nature of propositions to the

persons named as constituting the body corporate to the ef-

fect that if they would organize and construct the road the

government would patent to it the lands mentioned in the

act.

The Northern Pacific act specifically provided

:

"Sec. 12. And be it further enacted, That the ac-
ceptance of the terms, conditions, and impositions of
this act by the said Northern Pacific Railorad Com-
pany shall be signified in writing under the corporate
seal of said company, duly executed, pursuant to the
direction of its board of directors first had and ob-
tained, which acceptance shall be made within two
years aft.^r the passage of this act, and not afterwards,
and shall be served on the President of the United
States."

The assumption that the public were extremely desirous

of obtaining title to all the lands within the proposed

park, and that the act in question was framed by officers

of the general government, scrupulously careful of ks in-

terest ,and desirous of driving an excellent trade ombehalf

of or by public spirited citizens imbued with a zealous de-

sire to see the park created, and holding out tempting in-

ducements to the railroad company to let go, is lacking in

any foundation in either the history or the language of the

act.

The alacrity \^'ith which tlie railroad company tendered

its deed of relinquishment after the passage of the act, is
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evidence that the bill probably met with no great resist-

ance from it in its passage.

Undoubtedly it offered to exchange because it believed

it could select beter lands elsewhere—lands that would

sell for more money. It went into the transaction because

it thought it would be profitable to do so. There is no

more reason for doubting that it had a hand in the prepara-

tion of this act than there is for doubting the soundness

of the reason given by the coui*ts for the rule under con-

sideration, namely that acts of the character to which the

rule is applicable "are usually prepared by those interested

in them."

The argument advanced in this connection is not a new

one. As will api)ear from the quotations made above, the

opinions applying the principle to congressional gTants

to railway companies of public lands, refer quite uniformly

to the Charles River Bridge Case, 11 Pet. 420, as authority.

In that case, Mr. Justice Story dissented and, with the

wealth of learning for which he was famous, insisted that

the court had erroneously applied a principle of the inter-

pretation of crown grants, not parliamentary or legislative

grants ; that even as to crown grants the rule applied only

where the grant was made on the solicitation of the sub-

ject, not from the special grace of the \dvg and on his own

motion, nor grants mado upon a valuable consideration,

but only to those sprinjxi^^g from the mere bounty of the

king.

11 Pet. 589. 1
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On the last mentioned point his views may be gatliered

from the following excerpt from his opinion at page 597.

"But, what I repeat, is most material to be stated,
IS, that all this doctrine in relation to the king's pre-
rogative of having a construction in his own favor,
IS exclusively confined to cases of mere donation, flow-mg trom the bounty of the crown. Whenever the
grant is upon a valuable consideration, the rule of con-
struction ceases; and the grant is expounded exactly
as it would be in the case of a private grant, favorablv
to the grantee. Why is this rule adopted? Plainly.
b{'cau-e the grant is a contract, and is to be intorpreted
according to its fair meaning. It would be to the dis-
honor of the government that it should pocket a fair
consideration, and t^^en quibble as to the obscurities
and implications of its own contract. Such was the
doctrine of my Lord Coke, and of tlie venerable sages
of the law in other timesi, when a resistance to preroo-a-
tive was equivalent to a removal from office. Evenm the worst ages of arliitrarv power and irresistible
prerogative, they did not hesitate to declare that con-
tracts founded in a valuable consideration ono-ht to
be construed liberally for Vae subject, for the "honor
of the crown. (2 Co. Inst., 496; see, also, Com. Dig.,
Franchise, C. F. 6). If ^e are to have the grants of
the Legislature construed by the rules applicable to
royal grants, it is but common lustice to follow them
throughout, for the honor of this republic. The jus-
tice of the Commonwealth will not (I trust) be deemed
less extensive than that of the crown."

The quotations from the later opinions of the Supreme
Cburt of the United States show how completely the con-

flicting opinion of the majority of the court has been

adopted as the law. Th^v court held that the grant of a
franchise in that case was a contract and that the con-

struction and maintenance of the bridge was the consider-

ation paid for the rights conferred, but that, notwithstand-

ing, the rule of strict construction applied. From this

doctrine the court has never receded.
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In the case of

nice V. Minn. N. W. R. Co. 1 Black 358,

express reference was made to the dissenting opinion of

Judge Story in the Charles Riyer Bridge case. The case

was the construction of a grant of lauds to a railroad com-

pany. How completely the court rejected the argument

of the learned justice referred to, is apparent from the

following extract from the opinion

:

"Legislature grants undoul^tedly must be inter-

preted, if practicable, so as to trffect the intention of

the grantor; but if the words are ambiguous, the true

rule of construction is the reverse of that assumed by
the defendants, as is we'd settled by repeated decisions

of this court. Chas. Riv. B'g v. Warren B'g, 11 Pet.

544.

''Most of tiie cases beai'iug upon the point previously

decided were very carefully reviewed on that occasion

and, consequ.'ntly, it is not necessary to refer to them.

Judge Story dissented from the views of the majority

of the judue.s, but the opinion of the court has siince

that time been constantly follower!. Later decisions

of this court regard the rule as settli d, that public

grants are to be co-istrued strictly, and that nothing
passes by implication. That rule was applied in the

case of Mills v. St. Clair Co., 8 How. 581, and the

court say the rule is, that if the meaning of the words
be doubtful in a grant, designed to be a genc^ral benefit

to the public, they shall be taken most strongly against
the grantee and for the gove^'nnient, and therefore

should not be extended bv iinplicfition in favor of the
grantee beyond the natural and obvious meaning of the
words employed; and if those do not support the right

claimed, it must fall. Any ambianity in the terms
of the contract, say the court in the case of The Rich-

mond R. R. Co. V. louisa R. R. Co., 13 Hoav. 81,

must operate against the corporation, and in favor of
the public, and the corporation can claim notliiiiii: but
what is given bv the Act. Perri^e v. Ches^neake Can.

Co., 9 How. 192. Taken together, these several cases

may be regarded os establisliing the general doctrine.
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that, whenever privileges are granted to a corporation,

and the gTant comes under revision in the courts, sucli

privileges are to be strictly construed against the cor-

poration, and in favor of the public, and that nothing

passes but what is granted in clear and explicit terms.

Ohio Life and Trust Co. v. Debolt, 16 Hoav. 435 ; Com.
v. The Erie & N. E. K. Co., 27 Pa. St. 839 ; Stourbridge

Canal v. Wheeley, 2 B. & Ad. 792; Parker v. Great

Western R. Co., 7 Man. & G. 253."

It may well occasion some surprise to note that in the

case of .^

Hyman v. Read,¥ Cal. 444,

the Supreme Court of California, in an opinion written by

Terry, C. J., adopts the reasoning and the conclusion of

the dissenting opinion of Mr. Justice Story in the Charles

River Bridge case, apparently as though it were in accord

with the decision of the court. The report records Field,

J. as concurring, but if the doctrine announced ever did

receive his assent, he subsequently bowed to the accumu-

lated force of repeated decisions of the Supreme Court

of the United States, for, in the case of

Slidell V. Grandjean. 111 U. S. 412,

speaking for the court, he said

:

"It is also a familiar rule of construction that where
a statute operates as a grant of public property to an
individual, or the relinquishment of a public interest,

and there is a doubt as to the meaning of its terms, or
as to its genpral purpose, that constractiou should be
adopted which will support the claim of tlie govern-
ment rather than that of the individual. Nothing can
be inferred against the State. As a reason for tliis

rule it is often stated that such acts are ^^sually drawn
bv interested parties; and they are presumed to claim
all they are entitled to. The rule has been adopted
and followed by this court in manv instances in thf^

construction of statutes of this description. Charles
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Eiver Bridge Co. v. Warren River Bridge, 11 Pet. 536;
R. R. Co. V. Litclifield, 23 How. 88 (61 U. S. XVI.
509) ; The Delaware Railroad Tax, 18 Wall. 206 (85

U. S. XXI, 888). The rule is a wise one; it serves

to defeat any purpose concealed by the skillful use of

terms, to accomplish something not apparent on the

face of the Act, and thus sanctions only open dealing

with legislative bodies."

The argTiment that the rule of strict construction is not

applicable to grants made upon a valuable consideration

is both ancient and unsound.

Then it is advanced that prior to tlit^ passage of this

act, another act similar in terms had been construed by

the Commissioner of the General Land Office, as contended

for here by appellants, and that Congress must be deemed

to have used the langimge under consideration as signify-

ing what the Commissioner declared it did in the earlier

act.

The opinion of the Commissioner referred to is found

quoted at page 6 of the brief of appellants, now bt'fore

the writer. It will be scarcely asserted that the opinion

discloses anything more tlian the most superficial consider-

ation of the meaning of the act. It is advanced that the

privilege was conferred for a valuable consideration,

though how that should or does affect the question is not

shown.

It is declared that ''had it been tlie iiitrntion of Congress

to absolutely prohibit the acquirement of title by the com-

pany to mineral lands, there would have been no necessity

for the insertion of the clause relating to the classification

of the lands at the time of the survey."
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In this remark is disclosed the idea of the Commissioner

that Congress intended by that act that the railroad com-

pany should get some mineral lands, and that notwith-

standing that the act, as do3s this act, expressly declared

that only non-mineral lands were open to selection and

the lands which it relinquished were in a region devoid of

mineral, and the act making the original grant contained

the usual reservation of mineral lands.

The purpose of inserting the clause referred to is can-

vassed above. It was inserted to further insure the min-

eral lands against absorption under the act, not to invite

it. There is no argument of the question in the opinion

at all. It merely asserts that this clause was evidently

inserted for a purijosie, and that purpose must have been

to siay to the company, in effect : "you may take any lands

of the United States otherwise subject to selection, not

classified as mineral at time of survey."

It is easy to find that significance in the act if one

utterly ignores the all important word "non-mineral",

which serves to designate the lands subject to selection

just as well as does the classification clause. Why should

either be disregarded in the effort to find the class of lands

open to selections? The opinion cannot be accepted as a

correct construction of the act. What reason is there for

supposing that Congress adopted it as such?

The opinion of the Commissioner in the case referred

to seems never to have been published, and there is no rea-

son to believe that either the Congress or the President,

on the one hand, or the appellant railroad company, on
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the other, had any knowledge of its existence at the time

of the passage of the act or prior to the relinqiushment by

the company of its lands within the reservation.

There is a rule of law that when language used in a

statute has previous^/ been judicially interpreted, the

meaning given to it by the courts is that v^'^hich the legis-

lative body intended it should have in the later act. That

doctrine presupposes the publication of the opinion con-

struing it, or such notoriety as to render it likely that the

legislative body was aware of the construction which had

been placed upon the language.

If the rule ever was by .iny court extended to embrace

a construction given to an act by a subordinate executive

officer, a careful search has failed to dif^close the adjudi-

cations. Nor are we aided by reference to any such or

to the works of any writers asserting any such rule.

On the contrary it has been expressly held that it does

not in

Dollar Savings Bank v. TT. S. 19 Wall. 227.

In that case persuasive if not conclusive effect was

sought to be given to a ruling of the Oo^-iTuissioner of In-

ternal Eevenue, in relation to certain language in an act

carried into^ later law. The court declined to accede to

the suggestioi^hat he was not a judicial officer, and, there-

fore, his rulin^?s^ould not be considered judicial construc-

tions, and beeanse there was no presumption that his de-

cisions were brought to the knowledge of Congress before

the later act was passed.

But appeal is made to the rule or long continued con-
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struction by the executive department charged with the

administration of the law. Attention is invited to the case^

St. Paul M. & M. R. Co., 34 L. D. 211,

apparently an ex parte application, that does not even pro-

fess to deal with the question here involved. It simply

holds that the classification referred to in the act is that

made \^'hen the survey is made, by the regular government

surveyor, not the classification made by the Commissioners

under the act of 1895.

The only other departmental decision referred to is

Bedal v. St. P. M. & M. R. Co. 29 L. D. 254.

That case arose under the same act as the one considered

by the Commissioner above referred to, the Act of August

5, 1892. It equally makes no attempt to construe that act,

and was not promulgated until after the passage of the act

here involved.

Selections were filed by the railroad company against

which protests were filed by certain mineral claimants.

They were dismissed, not because the Secretary, Mr. Hitch-

cock, who, as is understood, was not a lawyer, thought the

railroad company had a riglit to select mineral lands, if

they had been returned as non-mineral, but because one

was too "vague and indefiiiite," and the other alleged a

mineral location "long after the government survey, and

the selection of the land hy tlw raihoay company/'

Of course the protestant, to have any case at all, would

be obliged to allege the mineral character of the land at

and before the date of selection. It was of no consequence
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that it became known after the selection that the lands

were valuable for the mineral they contained.

The Secretary did not hold that the fact that the lands

had been returned as non-mineral ended the inquiry, but

that ^^ihe allegations made in the protests are not suffi-

cient to invalidate such selections or warrant investiga-

tion as to the character of the land."

This plainly means that had the protests b?en suffi-

ciently specific as to the mineral character, had they

averred the known mineral character of the lands prior to

the filing of the selections, an investigation would have

been ordered, notwithstanding the lands appeared by the

surveyor's return to be non-mineral.

In view of the facias disclosed by the opinions to which

the court has been referred, that this question was never

even considered by the Secretary until it came up in the

Davenport case with reference to these very lands, it is

scarcely necessary to d^^'ell upon the rule appealed to, that

uniform and long continued construction of an act by the

department of the government charged witli its execution

is given great weight by the courts, and in cases of grave

doubt is followed by them.

It might be noticed, in passing, that even the Daven-

port case rests rather upon the fact that the protests did

not go back in their assertion as to the known mineral

character of the land to a time prior to the filing of the

selection, than upon an interpretation of the act in question

in conformity to appellants' contention. The opinion

savs:
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"In said protest it is alleged that coal declaratory
statement was offered for this land on April 4, 1901,
and that the land contains large and valuable deposits
of coal, which, when mined, will be of a merchantable
quality, but the filing of a coal declaratory statement
nearly a year after a lieu selection under the act of
March 2, 1899, is legnlarly presented cannot of itself

affect the lieu selection, nor is such a selection affected
by a protest, filed nearly a year thereafter in which it

is stated, not that the land was known to be mineral
at the time the selection was presented, but only that
at the time of the filing of the protest it then contains
valuable mineral deposits which when mined will be
of merchantable quality."

The cases cited by the appellants on the force of execu-

tive construction, in the main^ presented question that

had received the profoundest consideration from Secreta-

ries learned in the law, of whose opinions, froro^^e exhaus-

tive investigation they disclose, the logic they mTOl^cojme

comprehension of legal principles^ they exhibit, justly en-

title them to rank with those of the highest judicial tri-

bunals.

It is apparent that neither this act nor its prototype

has ever had any such study from the executive department

as ought to influence in the slightest degree the action of

any judicial tribunal to which it is now presented. The

rule being appealed to in

Merritt v. Cameron, 137 U. S. 542,

the court siaid

:

"A regulation of the department, however, cannot
repeal a statute ; neither is a construction of a statute

by a department charged with its execution to be held

conclusive and binding upon the courts of the country,

unless such construction has been continuously in
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force for a long time. The eases cited go to that ex-

tent and no further."

And in

United States v. Tanner, 147 U. S. 661,

it was said

:

"It is only in cases of doubt that the construction

given to an Act by the department chai'ged with the

duty of enforcing it becomes material.''

Scarcely a case goes to the Supreme Court of the United

States upon the construction of any act in relation to the

disposition of the public domain that does not challenge

the correctness of the interpretation put upon the law by

the land department. It is rare that rulings so few in

number or so inconclusive in character are available to the

party endeavoring to sustain the action of the executive

officers.

They are clearly wrong in this case and the decree

should, accordingly, be affirmed.

THE ATTORNEY GENERAL OF THE
UNITED STATES,

M. C. BURGH,

FRANK HALL,

FRED A. MAYNARD,

JAMES W. FREEMAN, and

WALSH & NOLAN,

Solicitors for Appellee.

T. J. WALSH,

Counsel for Appellee. j
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APPENDIX.

N. P. Ry. vs. John A. Rowand, April 27, 1907.

The Commissioner of the General Land Office

:

Sir: Against the application by John A. Rowand for

patent, to the Big Blackfoot, Golden Bar, and G and B

lode mining claims. Surveys Nos. 7711, 7712, and 7713,

respectively, Helena, Montana, land district, embraicing

portions of Sec. 29, T. 14 N., R. 9 W., the Northern Pacific

Ry. Co. claiming that section under its grant, filed protest.

June 30, 1906, the department concurring in your recom-

mendation of March 9, 1906, directed that a hearing be

ordered to determine the character of the land in contro-

versy and the validity of the non-mineral classification

thereof (made Oct. 31, 1899, a.pproved by the department

June 3rd, 1903) by the Commissioners under the Act of

February 26, 1895 (28 Stat. 694.)

Hearing having been had accordingly, your office, under

date of March 7, 1907, has submitted the record. Upon

review of the evidence adduced, which your office briefly

discusses and which it finds to establish the known mineral

character of the land in question at the da-te of the classifi-

cation and that that classification was not based upon a

proper examination by the Commissioners, therefore fraud-

ulent under the holding in Lamb et al vs. Northern Pacific

R. R. Co. (29 L. D. 102) your office recommends that the

approval of the classification be set aside as to those por-

tions of the said section 29 covered by the mining claims

above mentioned.
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It is sufficient to say of the record that, in the opinion of

the department, the eividence so submitted, which has been

carefully examined, fully sustains the findings and con-

clusions reached by your office. The department there-

fore concurs in the recommendation and the approval of

the classification is revoked accordingly.

The papers are herewith returned.

Very respectfully,

THOS. RYAN,

I
Acting Secretary^
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

NORTHERN PACIFIC RAILWAY COMPANY,
THE ROCKY FORK COAL COMPANY OF
MONTANA and THE NORTHWESTERN IM-

PROVEMENT COMPANY,

Appellants,

vs.

THE UNITED STATES OF AMERICA,

Appellee.

APPELLANTS' BRIEF IN REPLY.

The argument of appellee in support of the decree

appealed from proceeds almost entirely upon the theory

that the Act of March 2. 1899, was a grant of lands

from the government to the Northern Pacific Railroad

Company, and that, being a public grant, it is to be

construed strictly against the grantee and all doubts

as to its meaning are to be resolved in favor of the

government. This argument, as applied to the Act in

question, is essentially fallacious and is utterly unsup-

ported by authority.

The cases to which counsel appeal as supporting

their contention are all cases in which the courts had

under consideration Acts making direct grants to in-

dividuals or corporations, the Acts themselves operat-



ing to transfer the title to the thing granted and pat-

ents being issued simply as instruments of further as-

surance. These Acts were grants in the nature of

donations, made at the instance of the donees, and

there was present in each of them that circumstance,

which, as said by Mr. Justice Day in the recent case

of Blair v. Chicago, 201 U. S. 400, makes the rule

of strict construction applicable, namely, that they

were "prepared by those interested in them" The

Act in question is not of this character. Its primary

purpose is not that of granting a franchise or grant-

ing property of any nature whatsoever. Its object

is to provide for the creation of a national park,

and as an incident to this to fix the terms upon which

the government is willing to acquire lands within the

proposed park that are held in private ownership. The

Act holds out a proposition, which, when accepted,

gives rise to an ordinary contract to be interpreted

like any other contract, not strictly against or favor-

ably to either of the parties, but solely with a view to

ascertaining what the parties meant and understood

by it.

Counsel say, however, that the principle of strict

construction is just as applicable in this kind of a case

as in any case ; that the mere fact that the offer held

out by the Act and its acceptance by the railroad com-

pany constitute an ordinary contract, does not differ-

entiate this case from the cases relied on in appellee's

brief; that the grants actually made in those cases, as

well as in this, gave rise to "contracts" upon their

acceptance by the donee; and that the principle was

applied in those cases notwithstanding there was a

substantial consideration for the thing granted, mov-



ing from the grantee to the government. It is true that

the grants involved in those cases, as well as the offer

held out by the statute involved in the present case,

gave rise to contracts ; but it is altogether sophistical to

argue that therefore the same principles of construction

are to be applied to the statutes involved. Though the

broad term "contract" is applicable alike in all the

cases, the court cannot lose sight of the essential dif-

ferences, as regards their history and circumstances,

existing between the contract involved in the present

case and the contract involved in the cases relied on

by appellee ; and if is in those differences that the

reason for the rule of strict construction applied in

those cases is found. Would counsel say that in all

contracts made by the government, the obligation

assumed by the government is to be construed strictly

in its favor and against the party with whom the

government contracts ?

When, at the instance of a body of individuals, and

by an act of their own framing, the corporate rights

of railroad corporations are conferred upon those in-

dividuals, and lands are granted in aid of their enter-

prise, reasons exist for construing the grant strictly

against them. But when, upon its ozvn initiative, and

by an Act with which the party addressed has nothing

to do, the government says to an individual or cor-

poration. "I will do this, if you will do that," and

this proposition is accepted, the principles upon which

the courts proceed in detemiining what "this" or "that"

really is or means are precisely the same as if the

contract were made between two private individuals

;

and no case can be found that asserts the contrary.

Indeed, the supreme court of the United States, speak-



ing of ordinary contracts made by the United States,

has said that "In the construction and enforcement

of these contracts, the Court of Claims is bound to

apply the ordinary principles, which govern such con-

tracts between individuals."

Smoot's Case, 15 Wallace, 36;

U. S. V. Smith, 94 U. S. 217.

It is said that in embodying in the Act of 1899,

the exact language of the Act of 1892, Congress can-

not be presumed to have adopted the construction

which the Commissioner of the General Land Office

had previously placed upon that language, because the

Commissioner of the General Land Office is merely

a subordinate executive officer, and his opinions are

not printed; and counsel cite the case of Dollar Sav-

ings Bank V. United States, 19 ^^"all. 227, as authority

for this proposition. In that case, the Commissioner of

Internal Revenue had given a certain construction to

language in a particular Act. Subsequently that lan-

guage had been embodied by Congress in a later Act,

and it was argued that Congress, in adopting the same

language, had adopted the construction which the Com-

missioner of Internal Revenue had placed upon it.

The supreme court refused to yield its assent to this

proposition, not, however, upon the ground that the

Commissioner of Internal Revenue was a subordinate

executive officer or upon the ground that the opinion

was not published, but upon the ground that the de-



cision actually rendered was one which the Commis-

sioner of Internal Revenue zvas not required by law

to make, and saying "There is, therefore, no pre-

sumption that his decisions were brought to the knowl-

edge of Congress when the Act of 1870 was passed."

The very grounds upon which the supreme court

proceeded in refusing to apply the principle in that

case, are authority for its application in the case at

bar.

Counsel's comment upon the Bedal Case, at pages

39 and 40 of their brief is deficient in both candor and

fairness. That case was a direct and unequivocal de-

cision of the Department, by and with the approval

of one who is now a very eminent judge, that when

lands selected under the Act of 1899 were shown to

have been classified as non-mineral at the time of gov-

ernment survey, no investigation as to the character

of the land zuas zvarranted. How can counsel say that

such a decision is consistent with their theory of the

meaning of the language in question? They say (page

24, appellee's brief) that when lands returned as non-

mineral are selected "an inquiry as to whether the lands

are in fact mineral or non-mineral is to be conducted

by or under the direction of the Commissioner or the

Secretary." This inquiry, they argue, is to be made,

even though no protest whatsoever is filed against

the selection; and, of course, if it is to be made where

there is no protest at all, it must be made if there is



6

a protest, even though it be vague or indefinite in

character. Yet here we find the Secretary, apprised

directly that lands of which he is asked to approve

the selection are of a class from which, according to

counsel's contention, selection could not lawfully be

made, refusing to order an investigation as to the

character of the land; refusing, that is. to do in this

case, what, according to counsel's contention, he was

bound to do in every case, i. e., "conduct an inquiry

as to whether the lands are in fact mineral." How,

then, can it be argued that the Bedal decision is not an

express rejection of appellee's views as to the mean-

ing of the language in question, or that it is not a

positive holding that when lands are once shown to

have been classified as non-mineral, the question of

their character in fact becomes unimportant ?

The opinion in St. Paul M. & M. R. Co., 34 Land

Decisions, 211, is to the same effect. In that case cer-

tain lands had been examined by the Commission ap-

pointed under the Act of February 26. 1895 (28 Stat-

utes at Large, 683) and found to be mineral in char-

acter. They were subsequently surveyed and classi-

fied as non-mineral at the time of the government sur-

vey. The Railroad Company, thereafter, sought to

select them. Clearly here was a case where, if the

Department had been taking that view of the law for

which counsel contend, it would, in the language of

counsel, have caused "an inquiry as to whether the

lands were in fact mineral or non-mineral to have been

conducted." The report of the Commissioners to the

effect that the lands were mineral would certainly have

suggested the propriety of determining what the facts

actually were. But holding, as the Department had



uniformly held, that the classification of land as non-

mineral in the government survey, gave the Railroad

Company the right to select it, it became unimportant

to determine whether the Mineral Commissioner was

right or the Government Surveyor was right; and the

decision of the subordinate land officials rejecting the

Railroad Company's selection was reversed and those

officials were directed to list the selection "for approval

ivitli a view to the issue of patent."

We print as an appendix hereto a decision of the

Assistant Land Commissioner, dated June 3, 1908,

as showing that the same construction was placed by

the Department upon the Act right up to the time of

the commencement of this suit.

WILLIAM WALLACE, JR.,

Solicitor for Appellants.

C. W. BUNN and

CHARLES DONNELLY,

Of Counsel.
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APPENDIX.

DEPARTMENT OF THE INTERIOR.

General Land Office.

Washington, D. C, June 3rcl, 1908.

Address only the Returning lists St. Paul,

Commissioner of the Minn, and M. Railway

General Land Office. Co. for allowance.

Register and Receiver,

Lewiston, ^Montana.

Sirs:

I have considered the appeal of the St. Paul, Min-

neapolis and Manitoba Railway Company from your

rejection of its list No. 12, embracing NW^ Sec. 10,

T. 15 N., R. 12 E., for failure to file non-mineral

affidavit.

The act of August 5, 1892 (27 Stat. 390), under

which the company makes its selection, provides that

it may select

an equal quantity of non-mineral public lands

so classified as non-mineral at the time of the

actual Government survey which has been or shall

be made.

Hence, if the report of the surveys does not class

the lands as mineral they are held to be non-mineral

and subject to selection

—

St. Paul, Minneapolis &
Manitoba Railway Company, 34 L. D. 211.

In that case the land was classified and approved as

mineral under the act of February 26, 1895, relating

to the grant to the Northern Pacific Railway Company,

but the Department ruled that this classification was

overcome in so far as the right of selection given to



the St. Paul & Manitoba Railway Company was con-

cerned by the subsequent survey and return of the

Surveyor General of the land as non-mineral.

The returns of the survey show no indication as to

the presence of mineral upon any portion of the sec-

tion in question; the approved field notes of survey

return the township as level, hills and rolling, some

good bottom lands, and that "The lands are agricul-

tural."

The action is therefore overruled and the lists are

herewith returned for your approval, if no other ob-

jection thereto exists.

Very respectfully,

S. W. PROUDFIT,
Assistant Commissioner.

BOARD OF LAW REVIEW
By E. C. Finney.

E. R.
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[Names and Addresses of Attorneys of Record.]

CHARLES E. MILLER, Esquire, South Bend,

Washington, and A. J. ALLEN, Esquire, South

Bend, Washington.

Attorneys for Plaintiffs in Error.

L. C. WHITNEY, Esquire, #427 California Bldg.,

Tacoma, Washington.

Attorney for Defendant in Error.

In the Circuit Court of the United States, Western

District of Washington, Western Division.

No. 1338.

EMANUEL BUSHONC,
Plaintiff,

vs.

SOUTH BEND (a Municipal Corporation), and A.

J. FOSTER,
Defendants.

Complaint.

Plaintiff for his first cause of action say&:

I.

That at all times mentioned herein he was and is a

citizen of the State of Oregon.

II.

That at all the times mentioned herein the defend-

ant South Bend was and is a municipal corporation

organized and incorporated under the laws of the

State of Washington and situated in said Judicial

District.
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III.

That at all times mentioned herein the defendant

A. J. Foster was and is the duly appointed, qualified

and acting marshal of said municipal corporation,

IV.

That on the 7th day of September, 1907, and prior

thereto the plaintiff was engaged in the lawful busi-

ness of travelling from place to place in the States

of Washington and Oregon taking orders for the en-

largement of pictures and for picture frames. His

business consisting in soliciting and taking orders of

different persons for pictures to be enlarged and for

frames, forwarding the same to a dealer and manu-

facturer in the City of Chicago, State of Illinois, to

be filled and returned to plaintiff to be delivered to

his customers ; that at said time he had a good busi-

ness and trade established in said city of South Bend,

had been visiting said city from time to time solicit-

ing said orders for more than seven years all which

was full}^ known to the defendants and each of them.

V.

That on said date, the defendants wrongfully and

maliciously and without reasonable or probable

cause wickedly intending to injure and damage the

plaintiff, and injure and destroy his business in said

city of South Bend and vicinity, filed a criminal com-

plaint before M. D. Egbert, Police Justice of South

Bend, Pacific County, State of Washington, charg-

ing the plaintiff with a crime, a copy of which crimi-

nal complaint is hereto attached and made a part

hereof and marked Exhibit "A."

VI.

That thereafter on the same day said defendants
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caused a warrant to issue out of said Police Justice's

Court for his arrest and cause liim to be arrested

upon a criminal charge, and caused him to be taken

into the custody of an officer and conducted along

the public streets and public places in said city, and

exposed him to the odimn and disgrace of being ex-

hibited as a criminal in the custody of an officer, a

copy of which warrant is hereto attached and made

a part hereof and marked Exhibit "B."

vn.

That thereafter on the 10th day of June, 1907, the

defendants caused the plaintiff to be publicly tried

for the pretended offense of violating the provisions

of Ordinance No. 200 of said city and caused him to

be convicted before said Police Justice for said ]3re-

tended offense, and caused him to be adjudged by

said Police Justice to pay a fine of $1.00 and costs

in the smn of $17.35, and caused him to be com-

mitted to the City Jail of said city until said fine and

costs were paid. That said ordinance was totally

void, repugnant to and in violation of the provisions

of the Constitution of the United States in relation

to the regulations of Commerce. That said defend-

ants at all times well knew said ordinance was void

and that the plaintiff was not guilty of said pre-

tended crime, or any crime, that they had no reason-

able or probable cause for charging him with said

crime or any crime but wilfully and maliciously and

in pursuance of said collusion and conspiracy to in-

jure and damage the plaintiff did all the acts in the

premises, a copy of which said ordinance is hereto
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attached and made a part hereof and marked Ex-

hibit '^C."

VIII.

That thereafter the defendants on the 2'5th day of

September, 1907, caused the plaintiff to be incor-

porated in the City Jail of said city upon a mittimus

issued on said judgment and kept him confined

therein for a period of six days; that the plaintiff

became sick and ill because of the exposure in said

jail and lost three weeks time. That his time was

reasonably worth the sum of $45.00' per week; that

he suffered mental and physical pain, he was humil-

iated and disgraced, his business in said city and

vicinity was ruined, his character and reputation

injured and damaged among his patrons and was

and is injured and damaged in the sum of $5,000.00.

The plaintiff for his second cause of action says:

I.

That he refers to the allegations contained in

paragraphs 1, 2, and 3 of his first cause of action

herein, and makes the same a part of this his second

cause of action, and further alleges that at all the

times mentioned herein said city maintained a

filthy, unhealthy and unsanitary city prison, in

which it confined all persons convicted of or charged

with offenses, the same was all the place provided

by said city for such purposes; that said prison was
built of pieces of wood spiked and nailed together,

the walls were solid, except a few small apertures

protected by iron bars, and a door. The building

was at all times unprovided with any drainage or

sewerage, a hole in the floor was the only means
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provided for the use of inmates to answer the calls

of nature; that prior to the 25th day of September,

1907, said prison had long been in use by said city as

a prison, for many years it had confined the common
drunks, hoboes and Weary Willies there, as occasion

required, as well as other offenders, the place had

never been cleaned, renovated or disinfected.

The bedclothing was insufficient and reaking with

filth, never having been washed, renovated or dis-

infected, but had the accretions of filth and dirt ac-

cumulated by the use of the same, and from the

bodies of the numerous unfortunates confined there.

II.

That on the 25th day of September, 1907, the de-

fendants, with full knowledge and notice of the con-

ditions of said City Prison as aforesaid, wickedly

intending to injure and damage the plaintiff, col-

luded and conspired together for that purpose,

wrongfully and maliciously caused him to be placed

in said City Prison and confined there for a period

of six days..

III.

That prior to the time the plaintiff was so im-

prisoned he was at all times a strong, healthy man,

entirely free from disease of any kind or character,

that the confinement in said prison in its unhealthy

condition and filthy surroundings, the exposure

from want of proper clothing and from want of

proper protection from the weather, the exposure

to contagious disease and to the odors and stench

arising from the accumulated filth and dirt and from

the want of sewerage and drainage, the plaintiff
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suffered very great mental and physical pain and

agony; his nervous system received very great shock

and injury; he became seriously sick and ill, and is

so still sick and ill, he became and is affected with

rheumatism and. his health is permanently injured;

that he was and is injured and damaged in the sum

of $10,000.00.

Wherefore, plaintiff prays judgment against the

defendants and each of them for the srnn of $5,000.00

on his first cause of action, and $10,000.00 on his

second cause of action, and for his costs and expen-

ditures herein.

L. C. AVHITNEY,
Attorneys for Plaintiff.

Office and P. 0. Address: Room , Tacoma,

Wash.

State of Oregon,

County of Multnomah,—ss.

Emanuel Bushong, being first duly sworn, on oath

deposes and says that he is the plaintiff named in

the foregoing action; that he has read the foregoing

complaint, knows the contents thereof and believes

the same to be true..

EMANUEL BUSHONO,

Subscribed and sworn to before me this 13 day

of January, A. D. 1907.

[Notarial Seal] ANDREW T. LEWIS,
Notary Public in and for the State of Oregon.
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Exhibit '*A" [to Complaint].

In the Police Court of South Bend, Pacific County,

Washington.

Before M. D. Egbert, Esq., Police Justice.

BTATE OF WASHINGTON
vs.

E. BUSHONG.

Criminal Complaint—For Soliciting Without

License.

Before me, M.. D. Egbert, Police Justice of South

Bend, in said County, this day personally appeared

A. J. Foster, who, being first duly sworn, on oath

complains and says: That on the 7th day of June,

A. D. 1907, at in South Bend, the County

and State aforesaid, one John Doe, did then and

there solicit and offer to sell goods and pictures

without having first obtained a license therefor,

contrary to the ordinance of the City of South Bend

in such cases made and provided against the peace

and dignity and laws of the State of Washington.

Wherefore, said complainant prays that the said

E. Bushong may be arrested and dealt with accord-

ing to law.

A. J. FOSTER.

Subscribed and sworn to before me this 7th day

of June, A. D. 1907.

MARION D. EGBERT,
Police Justice.
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Exhibit "B" [to Complaint].

In the Police Justice Court of South Bend, Pacific

County, Washington.

STATE OF WASHINGTON
vs.

E. BUSHONG.

Warrant.

To the Marshal or any Policeman of the City of

South Bend, Washington:

Greeting: Whereas A. J. Foster has this day com-

plained in writing under oath to the undersigned,

Police Justice in and for said city, that on the 7th

day of June, 1907, at the city of South Bend, in said

County and State, the crime of soliciting the sale

of pictures without a license was committed, to wit,

by , who then and there did solicit the

sale of pictures, etc., without having first obtained

a license therefor.

Therefore, in the name of the State of Washing-

ton, you are commended forthwith to apprehend the

said E. Bushong and bring him before me to be dealt

with according to law.

Given under my hand this 7th day of June, 1907.

MARION D. EGBERT,
Police Justice.

Exhibit **C" [to Complaint].

Ordinance No. 200.

An ordinance fixing the license fee to be collected

for certain business, occupation and employments
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for the purpose of regulation and revenue; and, re-

pealing sections Nos, 5 and 6 of ordinance No. 180,

passed on the 15th day of September, 1902, entitled

"An ordinance to license certain business, occupa-

tions and employments for the purpose of regulation

and revenue, and repealing ordinances Nos. 41 and

85 of the City of South Bend"; and substituting

therefor the following sections.

The council of the City of South Bend do ordain

as follows

:

Section 1. That Sections 5 and 6 of Ordinance

No. 180, entitled ''An ordinance to license certain

business occupations and employments for the pur-

pose of regulation and revenue and repealing ordi-

nances Nos. 41 and 85 of the City of South Bend",

passed on the 15th day of September, 1902, be and

the same is hereby repealed and declared to be of no

effect.

Section 2. That hawkers shall pay a license of

$10.00 per day. Any one who offers goods for sale

by outcry or otherwise on any street, alley, public

hall or vacant lot, who shall conduct business from

stand or wagon shall be deemed a hawker under this

ordinance.

Section 3. That any person who offers to sell

goods, wares or merchandise or other commodities,

and travels about from place to place within said

city shall be regarded as a pedler and pay a license

of $10.00 per day or for each fraction thereof.

This ordinance shall take effect and be in force

five days after its passage and publication.
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Passed by the City Council on the 21st day of Sep-

tember, 1903,

[Signed] JOHN H. DRISLER,

Mayor.

Attest: VAL HEATH,
City Clerk.

Approved WILLIAM H. aUDGEL,
Atty.

[Endorsed]: "Filed U. S. Circuit Court, Western

District of Washington. Jan. 14, 1908. A. Reeves

Ayres, Clerk, Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Ninth Circuit, Western District of Washington,

Southern Division.

EMANUEL BUSHONG,
Plaintiff,

vs.

SOUTH BEND (a Municipal Corporation), and A.

J. FOSTER,
Defendants.

Demurrer.

To the Hon. C. H. HANFORD, Judge of the Circuit

Court, for the District of Washington.

The demurrer of South Bend, a municipal cor-

poration, and A. J. Foster, defendants herein, to

the complaint of Emanuel Bushong, respectfully

shows

:

I.

That enough does not appear upon the face of

the complaint to show facts sufficient to constitute
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a cause of action against the defendants above

named.

A. J. ALLEN,
Attorney for the Defendants, South Bend, Pacific

County, Washington.

I hereby certify that the foregoing demurrer is,

in m}^ opinion, well founded in point of law.

Dated at South Bend, Washington, this 5th day

of February, 1908.

A. J. ALLEN,
Attorney for Defendants.

Due personal service of the within demurrer, by

copy, admitted this 4th day of February, A. D. 1908.

L. 0. WHITNEY,
Attorney for Plaintiff.

[Endorsed]: ^' Filed U. S. Circuit. Court, Western

District of Washington. Feb.. 4, 1908. A. Reeves

Ayres, Clerk. Sam'l. D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Western District of Washington, Western Di-

vision.

No. 1338.

EMANUEL BUSHONG,
Plaintiff,

vs.

SOUTH BEND (a Municipal Corporation), and A.

J. FOSTER,
Defendants.
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Opinion [on Demurrer].

L. C. WHITNEY, for Plaintiff.

A. J. ALLEN, for Defendants..

WHITSOX, District Judge.—Two causes of ac-

tion are set out in tlie complaint, one for false im-

prisonment and the other for detaining the j)laintiff

while under arrest in an unsanitary jail. Defend-

ants demur in that facts are not stated sufficient to

constitute a cause of action.

A consideration of the cases cited and arguments

made leads to the conclusion that the plaintiff can-

not recover upon the first cause of action, at least

as against the municipality. As to the second, I

give my adherence to those authorities which hold

that a municipal coi"[3oration cannot take refuge

behind the public character of the duties imposed

upon it where it maintains a filthy, unhealthy place

of detention, and detains one in custody in such

place with full knowledge of its condition, as al-

leged in the complaint, and thereby shield itself

from resulting injuries.

Whether there could be a recovery as against the

defendant Foster need not be decided, for the elim-

ination of the defendant corporation as to that cause

of action would necessarily eliminate the other de-

fendant or subject the complaint to the charge of

misjoinder or causes of action.

The demurrer, being directed to the complaint

generally and not to the causes of action separately

stated, must be overruled.
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[Endorsed]: ''Filed U. S. Circuit Court, Western

District of Washington. Mar, 30, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, Western

District of Washington, Western Division.

No. 1338.

EMANUEL BUSHONG,
Plaintife,

'

vs.

SOUTH BEND (a Municipal Corporation), and A.

J. FOSTER,
Defendants.

Order [Overruling Demurrer].

And now on this 24th day of February, A. D, 1908,

this case coming on for hearing and trial on the de-

murrer of the defendants to the complaint herein,

the plaintiff duly appearing \)j his attorney, L, C.

Whitney, Esq., and the defendants duly appearing

by their attorney A, J. Allen, Esq., said demurrer

was duly submitted to the Court upon the records

and files in said case and the statements of the coun-

sel of the parties, the same was taken under advise-

ment by the Court.

And now on this 6th day of April, A. D. 1908, the

Court, being duly advised in the premises, orders

and adjudges that said demurrer be, and the same

is overruled and denied.

Signed this 6th day of April, A. D. 1908.

EDWARD WHITSON,
Judge.
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[Endorsed]: "Filed U. S. Circuit Court, Western
District of Washington. Apr. 7, 1908. A. Eeeves

Ayres, Clerk, Sam'l D. Bridges, Deputy."

*'G. 0. B. 279."

In the Circuit Court of the United States for the

Western District of Washington, Western Di-

vision.

EMANUEL BUSHONG,
Plaintiff,

vs.

SOUTH BEXD (a Municipal Corporation), and A.

J. FOSTEE,

Defendants.

Separate Answer of City of South Bend.

1. Comes now the defendant. City of South Bend,

by A. J. Allen, City Attorney, its attorne}^, and an-

swering the complaint herein, separately and for

itself, this defendant denies each and every allega-

tion therein contained, as fully as if the same was

denied paragraph by paragraph, excepting as to

such matters as may be, hereby, hereinafter, ex-

pressly, admitted.

2. This defendant denies that the persons named

in said complaint, to wit, M. D. Egbert, Police Jus-

tice, and A. J, Foster, City Marshal, were, in the

matters set forth in said first count of caid com-

plaint, the servants of this defendant City of South

Bend, or acting in pursuance of their appointment

and qualification as such, in the premises, but they
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were tlie servants and officers of the said State of

Washington, and, then and there, enforcing the pub-

lic laws of said State; and further answering this

defendant says that there is no requirement of law

which renders it liable for the acts, omissions, or

defaults of its officers in the enforcement of the

public laws of this State.

3. And as to the second count, contained in said

complaint, this defendant, City of South Bend,

further answering, says, that during the whole time

mentioned in said count, it had, possessed and main-

tained a common jail for the confinement of all per-

sons charged with or convicted of violating its

ordinances or any thereof; and said jail was con-

structed of healthful, resinous, native pine wood,

secure, well ventilated, splendidly drained, cleanly

in every way, and provided with mattress, blankets,

a stove and an abundance of fuel, and this defend-

ant avers that then and there, it used the utmost

care in providing and maintaining a city jail that

was cleanly, healthful, sanitary and equipped with

all of the ordinary appliances necessary to the

health comfort and well-being of its prisoners, and

that it had no notice to the contrary.

4. And this defendant further answering says
IK II.

that it has not any knowledge sufficient to fonn a

belief whether prior to said commitment the plain-

tiff was a strong, healthy man, entirely free from

disease of any kind or character, or whether the

plaintiff suffered very greatly, mental and physical

pain and anguish, or whether plaintiff's nervous

system received very great shock and injury, and
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became seriously sick and ill, or whether plaintiff

became seriouslj^ sick and ill, and is so still sick and

ill, or whether the plaintiff became and is affected

with rhemnatism, and his health is permanently

affected but this defendant denies that at the time

of the confinement of the said plaintiff in said jail,

that said building was not properly provided with

drainage and sewerage, or that the same had neyer

been cleaned, renovated or disinfected; it denies that

the bedclothing was insufficient and reaking with

filth, or that the same had never been washed or dis-

infected, or that it had accumulated filth and dirt

by the use of the same from and by numerous pris-

oners confined therein; and it denies that the said

jail was not in every way ordinaril}'^ health and

comfortable.

And this defendant prays judgment in its favor

in this action against the plaintiff for its costs and

disbursements herein incurred and expended.

A. J. ALLEN,
City Attorney of South Bend, and Attorney for De-

fendant.

State of Washington,

County of Pacific,—ss.

A. J. Allen, being first duly sworn, according to

law, upon his oath says, that he is the duly elected,

qualified and acting City Attorne,y for the City of

South Bend, that he makes this affidavit for said

City of South Bend in that behalf, that he has read

the within answer, knows the contents thereof and

that the same is true as he verily believes.

A. J. ALLEN.



vs. Emanuel Bushong. 17

Subscribed and sworn to before me this 6th day
of April, 1908.

[Notarial Seal] MAEION D. EGBERT,
Notary Public for the State of Washington, Resid-

ing at South Bend.

[Endorsed]: -Filed U. S. Circuit Court, Western
District of Washington. Apr. 8, 1908. A. Reeves
Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States for the
Western District of Washington, Western Di-
vision.

EMANUEL BUSHONG,

Plaintiff,

vs.

SOUTH BEND (a Municipal Corporation), and A
J. FOSTER,

Defendants.

Separate Answer of A. J. Foster.

1. Comes now the defendant, A. J. Foster, by A.
J. Allen, his attorney, and answering the complaint
herein, separately for himself denies each and everv
allegation therein contained, as fully as if the sara'e
was denied by paragraph, excepting as to such mat-
ters as may be hereby hereinafter expressly ad-
mitted.

2. And for further answer to the first count of
the complaint herein, this defendant, A. J. Foster,
says there is no requirement of law which renders
this defendant Hable for any of the alleged acts,
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omissions or defaults charged to Mm in said count

of said complaint.

3. And for a further answer to the second count,

contained in said complaint, this defendant, A. J.

Foster, says that at the times mentioned in said

complaint, he was the duly appointed, qualified and

acting marshal of said defendant municipal corpora-

tion, South Bend, that on the said September 25th,

1907, this defendant A, J. Foster was required by a

warrant of commitment, regularly and duly issued

b}^ the Police Justice of said defendant municipal

corporation. The City of South Bend, commanding

this defendant to arrest the plaintiff and to con-

fine him in the jail of the said defendant. South

Bend, reciting that the plaintiff had been duly

convicted of violating one of the ordinances of

the said defendant. South Bend, in soliciting and

offering for sale goods and pictures without first

having obtained a license therefor, and adjudged

to pay a fine and costs and that the same had

not been paid; that in pursuance of the command

contained in said warrant of connnitment, this

defendant A. J. Foster, thereupon arrested the

plaintiff and incarcerated him in said jail; that said

jail was the place, and the only place, provided by

the said defendant. South Bend, for tne imprison-

ment of persons charged with, or convicted of, vio-

lating its ordinances, and that the same place was

then and there, and Suring the imprisonment of said

plaintiff, in a clean, healthful and sanitary condition,

and provided with a stove, wood, kindlings, mattr»^;S

and blankets, and everything necessary and requi-
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site to the ordinary health and comfort of a prisoner
and that during all the times that the plaintiff was
imprisoned in said jail, the same was in a cleanly
healthy and sanitary condition, to a degree tar be-
yond mstitutions of that character in cities of the
class of the defendant South Bend.

4. And further answering, this defendant A J
Foster, says, that if the plaintiff shall offer any evi-
dence to sustain any part of his second count of his
complaint, herein, he, this defendant, will show that
at the tmie of his arrest and confinement of the
plamtiff described In his said complaint, the plain-
tiff was grossly intoxicated, noisy and disturbing the
peace, and that this defendant, A. J. Foster then
was a police officer, and in the discharge of his' duty
he did no more to the plaintiff than by law he was
reqmred, and he had a right to do, and that if the
plaintiff, m and during his said imprisonment,
suffered any discomfort, or was in any way injuredm his health, it was due solely, to his condition of
intoxication, and failure to properly take advantage
o± and appropriate to himself the comforts and pro-
tection of health with which he was provided in said
jail, during his said imprisonment.
And this defendant prays judgment in this action,

against the plaintiff, for his costs in this behalf in-
curred.

A. J. ALLEN,
Attorney for A. J. Foster,

fetate of Washington,

County of Pacific,—ss.

A. J. Foster, being duly sworn, says, that he is
the defendant named above, that he has read the
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foregoing answer, knows the contents thereof, and
that the same is true as he verily believes.

A. J. FOSTER.
Subscribed and sworn to before me this 6th day

of April, 1908.

[Notarial Seal] ALBERT J. ALLEN,
Notary Public.

[Endorsed]: ''Filed U. S. Circuit Court, Western

District of Washington. Apr. 8, 1908. A. Reeves

Aja'es, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, Western

District of Washington, Western Division.

No. 1338.

EMANUEL BUSHONG,
Plaintiff,

vs.

SOUTH BEND (a Municipal Corporation), and A.

J. FOSTER,
Defendants.

Reply [to Answer of A. J. Foster].

And now comes the plaintiff and for reply to the

answer of the defendant A. J. Foster filed herein,

says:
I.

That he denies each and every allegation and

averment contained in paragraph three of said an-

swer from the word "and" in the 19th line to the

end of said paragraph.

II.

That he denies each and every allegation and
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averment contained in paragraph four of said an-

swer.

Wherefore, he prays judgment as demanded in his

complaint filed herein.

L. C. WHITNEY,
Atty. for Plfe.

State of Washington,

Chehalis County,—ss.

Emanuel Bushong, being duly sworn, deposes and
says that he is the plaintiff named in the foregoing

entitled case; that he has heard the foregoing reply

read, knows the contents thereof and believes the

same to be true.

EMANUEL BUSHONG.

Subscribed and sworn to before me this 20th day
of April, 1908.

[Notarial Seal] WILL LANNING-,
Notary Public in and for State of Washington, Re-

siding at Aberdeen, Wash.

[Endorsed]: "Filed U. S. Circuit Court, Western
District of Washington. Apr, 21, 1908. A. Reeves
Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, Western
District of Washington, Western Division.

No. 1338.

EMANUEL BUSHONG,
Plaintiff,

vs.

SOUTH BEND (a Municipal Corporation), and A.
J. POSTER,

Defendants.
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Reply [to Answer of City of South Bend, etc.].

And now comes the plaintiff and for reply to the

answer of the defendant South Bend, a municipal

corporation tiled herein, says:

I.

That he denies each and every allegation and

averment contained in paragraph three of said an-

swer.

Wherefore, he prays judgment as demanded in

his comiDlaint filed herein.

L. C. AVHTTNEY,

Atty. for Plaintiff.

State of Washington,

Chehalis County,—ss.

Emanuel Bushong, being duly sworn, deposes and

says: That he is the plaintiff named in the above

and foregoing entitled action; that he has heard the

foregoing reply read, knows the contents thereof

and believes the same to be true.

EMANUEL BUSHONG.

Subscribed and sworn to before me this 20th day

of April, 1908.

[Notarial Seal] WILL LANNING,
Notary Public in and for the State of Washington,

Residing at Aberdeen, Wash.

[Endorsed]: "Filed U. S. Circuit Court, Western

District of Washington. Apr. 21, 1908. A. Reeves

Ayres, Clerk. Saml D. Bridges, Deputy,"
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In the United States Circuit Court, for the Western

District of Washington^ Western Division.

EMANUEL BUSHONO,
Plaintiff,

vs.

SOUTH BEND and A. J. FOSTER,
Defendants.

Verdict.

We, the jury empaneled in the above-entitled

case, find for the plaintiff and assess his damages at

the sum of Two Hundred Dollars ($200.00).

E. J. CLOTHER,
Foreman.

[Endorsed] : *' Filed U. S. Circuit Court, Western

District of Washington. 'Sep. 23, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Western District of Washington, Western Di-

vision.

No. 1338.

EMANUEL BUSHONG,
Plaintiff,

vs.

SOUTH BEND (a Municipal Corporation), and A.

J. FOSTER,
Defendants.
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Judgment.

And now on this 22d day of September, A. D.

1908, tliis action came regularly on for trial, tlie

plaintiff duly appearing by his atty., L. C. Whitney,

Esq., and the defendants duly appearing by their

attys., A. J. Allen, Esq., and Chas. E. Miller, Esq.,

a jury of twelve persons were regularly impaneled

and sworn to try said action. Witnesses on the

part of the plaintiff and defendants were duly

sworn and examined. After hearing the evidence,

arguments of counsel, and the instruction of the

Court, the jury retired to consider their verdict, and

subsequently returned into court, and being called,

answered their names and said they find a verdict

in favor of the plaintiff in the sum- of two hundred

($200.00) dollars.

Wherefore, by virtue of the law, and by reason of

the premises aforesaid, it is ordered and adjudged

that the said plaintiff do have and recover from said

defendants and each of them, the sum of two hun-

dred ($200.00) dollars, with interest thereon at the

rate of six per cent per annum from the date hereof

until paid, together with his costs exjDended herein

taxed at $

Judgment rendered this 29th day of September,

1908.

C. H. HANFORD,
Judge.

[Endorsed]: "Filed U. S. Circuit Court, Western

District of Washington. Sep. 29, 1908. A. Reeves
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Ayres, Clerk. Sam'l D. Bridges, Deputy."

''J. &D. 81."

In the Circuit Court of the United States, for the

Western District of Washington, Western Di-

vision.

EMANUEL BUSHONG,
Plaintiff,

vs.

A. J. FOSTER and the CITY OF SOUTH BEND,
Defendants.

Assignment of Errors.

Comes now the defendant. City of South Bend,

by Chas. E. Miller, its attorney, and says that in the

giving, rendering and entry of the judgment in the

above-entitled action, there was manifest error in

this:

I.

For that the Court erred in overruling and deny-

ing the demurrer of the defendant, City of South

Bend, to the complaint of the plaintiff herein.

II.

For that the Court erred in not granting and sus-

taining the demurrer of the defendant, City of

South Bend, to the complaint of the plaintiff herein,

and rendering a judgment in favor of the defendant

for its costs-

III.

For that the Court erred in rendering, giving and

entering a judgment in favor of the plaintiff herein

upon the said verdict of the jury.

CHAS. E. MILLER,
Attorney for Defendant, City of South Bend.
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[Endorsed]: ''Filed U. S. Circuit Court, Western

District of Washington. Mar. 20, 1909. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Western District of Washington, Western Di-

vision.

EMANUEL BUSHONG,
Plaintiff,

vs.

A. J. FOSTER and the CITY OF SOUTH BEND,
Defendants.

Petition for Writ of Error.

The City of South Bend, defendant in the above-

entitled action, feeling itself aggrieved by the ver-

dict of the jury, and the judgment rendered on Se^D-

tember 25, 1908, therein, comes now, by Chas. E.

Miller, its attorney, and petitions said Court for an

order allowing said defendant, City of South Bend,

to prosecute a writ of error to the Honorable

United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of the

United States in that behalf made and provided and

also that an order be made fixing the security which

the said defendant shall give and furnish upon said

writ of error, and that upon the giving of such

securitj^ all further proceedings in this court be sus-

pended and stayed until the determination of said
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writ of error by the said United States Circuit Court

of Appeals for the Ninth Circuit,

And your petitioner will ever pray.

CHAS. E. MILLEE,

Attorney for Defendant City of South Bend.

[Endorsed]: "Filed U. S. Circuit Court, Western

District of Washington. Mar. 20, 1909. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Western District of Washington, Western Di-

vision.

EMANUEL BUSHONG,
Plaintiff,

vs.

A. J. FOSTER, and the CITY OF SOUTH BEND,
Defendants..

Order [Allowing Writ of Error, etc.].

Upon the motion of Chas. E. Miller, Esq., attorney

for defendant, City of South Bend, and upon filing a

petition for writ of error and an assignment of

errors, it is ordered that a writ of error be and

hereby is allowed to be reviewed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, the judgment heretofore rendered and entered

herein, and that the amount of bond on said writ of

error be and herein is fixed at two hundred dollars,

and if said bond is to operate as a supersedeas, then

in the sum of five hundred dollars.
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Done in open court this 20tli day of March, A. D.

1909.

C. H. HANFORD,
United States District Judge and one of the United

States Circuit Judges of the Circuit Court of

Appeals for the Ninth Circuit, Presiding at the

Circuit Court for the Western District of Wash-

ington.

[Endorsed]: "Filed U. S. Circuit Court, Western

District of Washington. Mar. 20, 1909.. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

In the Circuit Court of the United States, for the

Western District of Washington, Southern Di-

vision.

7586.

EMANUEL BUSHONG,
Plaintiff,

vs.

A. J. FOSTER and the CITY OF SOUTH BEND,
Defendants.

Bond [on Writ of Error].

Know All Men by These Presents: That we.

City of South Bend, as principal, and The Title

Guaranty & Surety Company, a Pennsylvania

CorjDoration, as sureties, are held and firmly bound

unto Emanuel Bushong in the full and just sum of

Seven Hundred $700 Dollars, for the pa^Tuent of

which, well and truly to be made, we bind ourselves,

our heirs, executors, and administrators, jointly and

severally, by these presents.
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Sealed with our seals and dated this 24th day of

March, A. D. 1909.

Whereas, lately, at a session of the Circuit Court

of the United States for the Western District of

Washington, Western Division, a judgment was

made and entered in a suit wherein Emanuel

Bushong was jDlaintiff and A. J. Foster and the City

of South Bend, were defendants, on the 25th day of

September, 1908, in the sum of Two Hundred ($200)

Dollars, and costs in the sum of dollars;

And w^hereas, a writ of error has been duly sued

out, and an order has been made on appeal in the

sum of Two Hundred ($200) Dollars and the amount

of the supersedeas bond at Five Hundred ($500)

Dollars;

And w^hereas, the parties intend that said bond

shall operate as a supersedeas bond;

Now, the condition of the above obligation is such

that if the said City of South Bend, shall prosecute

its writ of error, and answer all damages and costs,

if it fail to make its appeal good, this obligation to

be void; otherwise to remain in full force and effect.

CITY OF SOUTH BEND.
By W. P. CRESSY,

Mayor.

Attest: CHAS. H. MILLS,

City Clerk.

[Seal of City of South Bend]

THE TITLE OUARANTY & SURETY
COMPANY.

[Seal of Surety Co.]

By HUSON & DEVER,
Agts. and Attorney in Fact.
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The foregoing bond is hereby approved this 30th

day of March, 1900.

C. H. HANFORD,
U. S. District Judge.

[Endorsed]: "Filed U. S. Circuit Court, Western

District of Washington. Mar. 30, 1909. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy."

[Clerk's Certificate to Transcript of Record.]

United States of America,

Ninth Judicial Circuit,

Western District of Washington,—ss.

In pursuance of the command of the Writ of Error

herein, I, A. Reeves Ayres, Clerk of the United

States Circuit Court for the Western District of

Washington, herewith transmit a true copy of the

record, assignments of error, and all proceedings

in this case of Emanuel Bushong, plaintiff, against

Cit}^ of South Bend, a municipal corporation, and A.

J. Foster, defendants, lately pending in the Circuit

Court of the United States, for the Western District

of Washington, under my hand and the seal of said

court.

I do further certify that the costs of preparing

and certifying said record amount to the smn of

$43.80, which has been paid to me in full by the at-

torney for the plaintiff in error.
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Attest: my official signature and the seal of the

said Circuit Court, at the City of Tacoma, this

twenty-ninth day of April, A. D. 1909.

[Seal] A. REEVES AYRES,
Clerk.

By Sam'l D. Bridges,

Deputy.

[Writ of Error.]

In the United States Circuit Courts for the Western

District of Washington, Western Division.

A. J. FOSTER and CITY OF SOUTH BEND,
WASHINGTON,

Plaintiffs in Error,

vs.

EMANUEL BUSHONG,
Defendant in Error.

United States of America,

Ninth Judicial Circuit,

Western District of Washington,—ss.

Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you, or some of you,

between Emanuel Bushong, plaintiff, and A. J. Fos-

ter and City of South Bend, defendants, a manifest

error hath happened to the great damage of the said

A. J. Foster and City of South Bend, defendants, as

by its complaint appears, we being willing that

error, if any hath been, should be duly corrected,
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and full and speedy justice done to tlie parties afore-

said in this belialf, do command jon, if said judg-

ment be therein given, that then under your seal,

distinctly and openly, you send the same, to the

United States Circuit Court of Appeals, for the

Ninth Circuit, together with this writ, so that you

have the same at San Francisco in said circuit,

within thirty (30) days from the date hereof, in the

said Circuit Court of Appeals, to be then and there

held, that the record and proceedings aforesaid be-

ing inspected, the said Circuit Court of Appeals

may cause further to be done therein to correct that

error, what of right and according to the law and

custom of the United States should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States of Amer-

ica, this 30th day of March, A. D. 1909.

[Seal] Attest: A. REEVES AYRES,
Clerk.

By Sam'l D. Bridges,

Deputy.

[Endorsed] : No. 1338. In the Circuit Court of

the United States, for the Western District of Wash-

ington. A. J. Foster and City of South Bend,

Plaintiffs in Error, vs. Emanuel Bushong, Defend-

ant in Error. Writ of Error. Filed U. S. Circuit

Court, Western District of Washington. Mar. 30,

1909. A. Reeves Ayres, Clerk. Sam'l D. Bridges,

Deputy.
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[Citation.]

In the United States Circuit Court for the Western

District of Washington, Western Division.

No. 1338.

A. J. FOSTER and CITY OF SOUTH BEND,
WASHINGTON,

Plaintiffs in Error,

vs.

EMANUEL BUSHONG,
Defendant in Error.

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States of America, to

Emanuel Bushing, Defendant in Error, Greet-

ing:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, on the 30th

day of April, A. D. 1900, pursuant to a Writ of Error

filed in the Clerk's office of the United States Cir-

cuit Court for the Western District of Washington,

Western Division, wherein A. J. Foster, and City of

South Bend, Washington, are Plaintiffs in Error,

and Emanuel Bushong is the Defendant in Error, to

show cause cause, if any there be, why the judgment

rendered against said Plaintiffs in Error, as in the

Writ of Error mentioned, should not be corrected,

and why speedy justice should not be done to the

parties in that behalf.

Witness the HonorableMELVILLE W. FULLER,
Chief Justice of the United States, this 30th day of
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March, A. D. 1909, and the year of our Independ-

ence one hundred thirty-third.

[Seal] C. H. HANFORD,
U. S. District Judge, Presiding in said Circuit Court.

Return on Service of "Writ.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Citation on the therein named Emanuel

Bushong, said Defendant in Error, by handing to

and leaving a true and correct copy thereof with L.

C. Whitney as Attorney for Defendant in Error,

personally at Tacoma, in said District on the 30th

day of March, A. D. 1909.

C. B. HOPKINS,
U.. S. Marshal.

By J. S. Davisson,

Deputy.

Marshal's fees $2.06.

[Endorsed] : No. 1338. In the Circuit Court of

the United States, for the Western District of Wash-

ington. A. J. Foster and City of South Bend,

Plaintiffs in Error, vs. Emanuel Bushong, Defend-

ant in Error. Citation. Filed U. S.. Circuit Court,

Western District of Washington. Apr. 2, 1909. • A.

Reeves Ayres, Clerk. Sam'l D. Bridges, Deputy.

U. S. Marshal's Civil Docket No.. 2652.
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[Order Extending Time to File Return to Writ of

Error.]

In the Circuit Court of Appeals, for the Ninth Judi-

cial Circuit.

A. J. FOSTER and CITY OF SOUTH BEND,
Plaintiffs in Error,

vs.

EMANUEL BUSHONG,
Defendant in Error.

For good cause shown,

It is ordered that the time in which the Clerk

may file his return on the Writ of Error herein in

this Court be, and the same is hereby, extended up

to and including the first day of June, A. D. 1909.

Dated April 27, 1909.

C, H. HANFORD,
Judge.

[Endorsed]: Filed U. S. Circuit Court, Western

District of Washington. Apr. 30, 1909. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

[Endorsed]: No. 1721. United States Circuit

Court of Appeals for the Ninth Circuit. A. J. Fos-

ter and City of South Bend, Washington, a Munici-

pal Corporation, Plaintiffs in Error, vs. Emanuel

Bushong, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Cir-

cuit Court for the Western District of Washington,

Western Division.

Filed May 25, 1909.

F. D. MONCKTON,
Clerk.
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UNITED STATES CIRCUIT

COURT OF APPEALS

NINTH CIRCUIT

A. J. Foster and City of South
Bend, Washington (a Municipal

Corporation),

Plaintiffs in Error,

'No. 1721.

vs.

Emanuel Bushong,

Defendant in Error.

Brief of Defendant in Error

on Motion to Dismiss

POINTS AND AUTHORITIES.

I.

The motion is based on the grounds that this Court

has no jurisdiction, for the reason that the writ of error

in this case was not signed and filed in the court that



tried the case within six months after the judgment was

entered therein.

II.

A writ of error to this Court must be brought within

six months after the judgment sought to be reviewed

was entered.

Act of Congress, March 3rd, 1891, Sec. II, 26 Stat.

826.

III.

A writ of error is brought by filing it in the court

that tried the case; that is the essential thing to remove

the proceeding to the court of review.

Scarhorougli vs. Pargoud, 108 U. S., 568, 27 L. ed.

824.

Creit Co. vs. Arkansas, etc., By., 128 V. S., 261,

32, L. ed. 450.

U. 8. vs. Baxter, 51 Fed. 624.

TV.

The writ of error in this case was signed and filed

on the 30th day of March, 1909 (see transcript, page 32)

;

the judgment was entered in the trial court September

29th, 1908 (see transcript, page 24) ; this is one day too

late to give this Court jurisdiction in the matter.

See cases above cited.

City of Waxhachie vs. Coler, 92 Fed. 284.

Colter vs. Bailroad, 61 Fed. 747.

Rutan vs. Johnson, 130 Fed. 109.

White et al. vs. Bank, 71 Fed. 97.

U. P. By. Co. vs. C. E. By. Co., 54 Fed 22.



The provision in the act relating to the time of appeal,

or for suing out a writ of error, is strictly construed ; six

months means six calendar months ; the time expires on

the corresponding day in the sixth month after date of

the entry of the judgment.

Johnston vs. Myers, 54 Fed. 417.

Born et al. vs. Schneider et al., 128 Fed. 179.

Respectfully submitted,

HUDSON & HOLT, and L. C. WHITNEY,

Attorneys for Defendant in Error.
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BEN BLANCHARD and THE HOWELL MINING
COMPANY, Stockholders of THE AMERICAN
COPPER COMPANY,

Petitioners,

vs.

G. W. AMMONS, BRISLEY DRUG COMPANY et al..

Creditors of THE AMERICAN COPPER COMPANY,
Bankrupt,

Respondents.

In the Matter of THE AMERICAN COPPER COMPANY,
Bankrupt.

PETITION FOR REVISION.

Upon Petition for Revision Under Section 24b of the

Bankruptcy Act of July 1, 1898, to Revise in Matter

of Law the Proceedings of the District Court

of the Fourth Judicial District of the

Territory of Arizona.
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[Notice of Filing of Petition for Review, etc.]

In the United States Circuit Court of Appeals for the

Ninth Circuit.

IN BANKRUPTCY.

From the District Court of the Fourth Judicial

District of Arizona.

In the Matter of the AMERICAN COPPER COM-
PANY, Bankrupt.

In re Petition for Review of Ben Blanchard and

Howell Mining Company, Stockholders of Said

American Copper Company.

To Hawkins & Ross, Attorneys for G. W. Ammons,

Brisley Drug Company et al., Creditors of the

AboAT-named Bankrupt.

You are hereby notified that on the 7th day of

June, A. D. 1909, we will file in the Clerk's office of

the United States Circuit Court of Appeals for the

Ninth Circuit, in the City of San Francisco, State

of Califoi-nia, a petition for review in the above-en-

titled cause, a copy of which petition is hereto at-

tached as part of this notice, and we will then ask

to have the case docketed, and the necessary order

made therein to have such case set down for hearing.

Dated Prescott, Arizona, May 7th, 1909.

E. S. CLARK,
ROBT. E. MORRISON,
Attorneys for Petitioners.
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We hereby accept service of the above notice this

7th day of May, A. D. 1909.

JNO. J. HAWKINS and

JOHN M. ROSS,

Attorneys for G. AY. Amnions, Brisley Drng Co. et

al., Creditors of Said Bankrupt.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

IN BANKRUPTCY.

From the District Court of the Fourth Judicial

District of Arizona.

In the Matter of the AMERICAN COPPER COM-
PANY^ Bankrupt.

In re the Petition of Ben Blanchard and Howell

Mining Company, Petitioning Stockholders.

Petition for Review.

To the Honorable Judges of the'United States Circuit

Court of Appeals for the Ninth Circuit

:

The petition of Ben Blanchard and Howell Mining

Company respectfully shows unto the Court

:

First: That on the 25th day of January, 1905, a

petition in involuntary bankruptcy was filed herein

pra,ying that the American Copper Comi)aiiy be de-

clared a bankrupt, a copy of which petition is hereto

attached, marked Exhibit "A";

Second: That thereafter proper service was had

upon the American Copper Company, and on the 7th

day of February, 1905, an order adjudicating said

company a bankrupt was duly entered, a copy of

which order of adjudication is hereto attached.
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incarked Exhibit "B " ; no answer was filed and no de-

fault was entered herein

;

Third : That on the 25th day of March, 1905, your

petitioners presented a petition unto the Honorable

Richard E. Sloan, Judge of the District Court of the

Fourth Judicial District of the Territory of Arizona,

having and exercising the powders and jurisdiction

of a Court of Bankruptcy under the laws of the

United States, a copy of which petition is hereto at-

tached and marked Exhibit "C";

Fourtli : That on the 25th day of March, 1905, an

order was entered by said Court directing the credit-

ors of the bankrupt to show cause why the prayer of

said petitioners should not be granted;

Fifth : That on the 24th day of May, 1905, the said

creditors of said bankrupt, by their counsel, Hawkins

& Ross, filed a demurrer to said petition, a true copy

ofwhich is hereto attached and marked Exhibit "D";

and also on said day said creditors filed their Mo-

tion to Strike, copy of which is attached hereto and

marked Exhibit "Da"; no other persons appeared

in opposition thereto ; and said demurrer and motion

w^ere argued by counsel and submitted to the Court

for decision

;

Sixth: That on the 27th day of April, 1909, the Hon-

orable Richard E. Sloan, Judge as aforesaid, made and

signed an order and judgment denjdng your petition-

ers' application and petition which was duly filed in

the office of the Clerk of said court, a copy of which

order and judgment is hereto attached marked Ex-

hibit "E," said matter having been theretofore fully

argued before said Court, and that a copy of the de-
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cision of said Court referred to in said Exhibit "E"
is hereto attached and marked Exhibit "F "

;

Seventh: Your petitioners charge the fact to be

that said District Court erred in denying your peti-

tioners' application and petition, and your petition-

ers are aggrieved thereby, and therefore pray this

Honorable Court to review and reverse the decision

of said Court below, for the following reasons, to

wit:

1. Because said order is contrary to law.

2. Because the Court, by his findings herein, found

that the trust deed referred to as the ground of bank-

ruptcy in the petition for involuntary bankruptcy

herein, was not a general assignment for the benefit

of creditors, thereby finding that said Bankruptcy

Court had no jurisdiction to enter the order of adju-

dication herein.

3. The Court erred in denying said petitioners'

application, for the reason that the said Court found

as a fact that said alleged bankni})t was at the time

of the institution of these proceedings insolvent ; the

Court not having granted these petitioners the riglit

to introduce testimony in support of their allegations

in their petition that said American Copper Com-

pany was solvent at the date of the filing of the peti-

tion in bankruptcy herein.

4. For the reason that the Bankruptcy Court, in

denying your petitioners' application, decided this

case upon the merits without granting to the petition-

ers herein the right of a trial and the presentation

of evidence in support of their petition.
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5. For the reason that the Court, having found

that the trust deed heretofore mentioned was not a

general assignment for the benefit of creditors, and

that being the only act of bankruptcy described in

the petition in bankruptcy, the Court should have

granted a trial to your petitioning stockholders and

permitted them to answer the petition in bankruptcy

as filed in this cause.

C). For the reason that the Court had no right, in

considering this petition, to find that the American

Copper Company was insolvent at the date of the in-

stitution of the proceedings herein, but should have

granted these petitioning stockholders a hearing

upon the merits upon this subject.

7. For the reason that the Court in Bankruptcy,

having found that the defects in the petition in invol-

untary ])ankruptcy could be cured by amendment,

had no right to find as it did that the result on a hear-

ing of such amendment would be the same, because

the American Copper Company has never in these

proceedings had an opportunity to introduce a de-

fense upon a charge of insolvency, the allegation in

the petition in involuntary bankruptcy that the bank-

rupt was insolvent being immaterial, for the reason

that the act of bankruptcy charged was that of a gen-

eral assignment for the benefit of creditors.

8. For the reason that the American Copper Com-

pany, the alleged bankrupt, has been denied the right

of a trial by the Court or by a jury, of the question

of its solvency at the time of the institution of these

proceedings.
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9. The Court erred in holding as follows

:

"While, therefore, the specific act of bankruptcy

complained of by the petitioning creditors is not

shown to have been committed, it does appear that

another act of bankruptcy was, by said conveyance,

committed by the corporation. The variance is one

which may be cured by amendment. The showing,

tlierefore, api^ears to the Court to be insufficient for

the vacation of the default and the setting aside of

the judgment of adjudication, inasmuch as it would

be unavailing to the j^etitioners, Blanchard and the

Howell Mining Company, for the reason that ))y an

amendment made to the creditor's petition another

judgment of like effect to the former would ])e en-

tered upon the hearing of the cause."

Because a default was suffered by the alleged bank-

rupt herein upon the charge that an act of ])ank-

ruptcy had been committed and an order of adjudica-

tion was entered herein pro confesso. But it does

not appear from the record that, had insolvency been

presented as an issue, a default would have been al-

lowed or suffered;

That at the time the order denying tliese pi'tilioii-

ers' application herein was made such an amendment

as is suggested ))y the Court would have presented

an entirely new and vital issue to be tried, to wit:

the solvency of the alleged bankrupt at the date of

the filing of the ])etition in involuntary bankruptcy.

10. For the reason that the Bankrui)tcy Court had

not right to find that the alleged bankrupt was in-

solvent at the date of the institution of these i)roceed-
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ings, because the alleged bankrupt has never in these

proceedings had an opportunity to be heard in its

own defense on tlie question of solvency.

11. For the reason that the record in this case

does not show that the alleged bankrupt was insolvent

at the date of the institution of these proceedings.

12. Because the petition in involuntary bank-

ruptcy herein did not present for consideration or

decision the cpiestion of the solvenc}^ of the American

Copper Company, but only the question of whether

or not the trust deed described in said last-mentioned

petition was a general assignment for the benefit of

creditors, and any amendment of said last-mentioned

petition alleging that said trust deed was a preference

would present a new cause of action which the Amer-

ican Copper ComiDany would have the right to de-

fend.

13. Because the order of adjudication herein was

not supported by the allegations of the petition in

involuntary liankruptcy.

14. Because the finding of the Bankruptcy Court

in denying the petitioning stockholders' application

is not supported by the record or any evidence in this

cause.

15. Because the order herein complained of over-

ruled the demurrer herein and thereui^on an issue of

fact was presented ^\'hi<•h slioidd have been set down

for hearing.

16. Because the Bankruptcy Court having found

that the act of bankruptcy alleged in the petition in

involuntary bankruptcy had not been committed, it
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was clearly the duty of the Baiilvruptcy Court to

grant the prayer of the petitioning stockholders and

set aside the order of adjudication of the alleged

bankiiipt heretofore entered herein ; and if the peti-

tioning creditors for bankruptcy amend their peti-

tion herein, that the bankrupt or these petitioning

stockholders be permitted to answer the same.

Eighth: No proof was taken in connection with

the determination by the Honorable Richard E. Sloan,

and the entire proceedings upon which said judgment

and order is grounded appear in the exhibits hereto

attached, which said exhibits are made a part of this

petition, and your petitioners pray that the same ])e

considered as if they were set forth at length herein

;

Ninth: Your petitioners therefore pray that such

order of the District Court be set aside and held for

naught, and that by the order of this Court it be de-

creed that you petitioners have a right to have an is-

sue found and the truth of the averments contained

in their said petition determined according to the

rules and procedure applicable in such cases, and that

your petitioners be given such other and further re-

lief as shall be proper.

E. S. CLARK,
EOBT. E. MORRISON,

Attorneys for Ben Blanchard and Howell Mining

Company, Petitioning Stockholders of Said

American Co])per Company.



vs. G. W. Ammons et at.

IA.rizona Territory,

County of YaA^apai,—ss.

Allen Hill, being first duly sworn, deposes and

says

:

That his postoffice address is Prescott, Yavapai

County, Arizona Territory ; that he makes this affi-

davit as the agent of the petitioners above named, for

tlie reason that said petitioners are absent from the

Territory of Arizona, and does hereby make solemn

oath tliat the statements therein contained are ti'ue

to the l)est of liis knowledge, information and belief.

ALLEN HILL.

Sul)sr-i'ibed and sworn to ))efore me tliis 7th day of

May, 1909.

My eommission expires Feb. 4, 1911.

[Seal] J. E. RUSSELL,
Notary Public.

[Exhibit "A" to Petition for Review.]

Creditors' Petition.

To the Honorable RICHARD E. SLOAN, Judge of

the District Court of the Fourth Judicial District

of the Territory of Arizona, in and for the County

of Yavapai, Having and Exercising the Powers

and Jurisdiction of a Court of Bankruptcy, Un-

der the Laws of the United States

:

The petition of THE PRESCOTT ELECTRIC
COMPANY, a corporation organized and existing

under the laws of the Territorv of Arizona and en-
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gaged in the transaction of l)nsiness in tlie County of

Yavapai, in said Territory; of R. H. BURMISTER
& SONS COMPANY, a corporation organized and

existing nndertlie laws of said Territory and engaged

in the transaction of business at Prescott, Yavapai

County, in said Territory; of C. R. MARTINDELL
and E. J. F. HOPNE, doing business as a copartner-

ship under the firm name and style of MARTIN-
BELL, HORNE & COMPANY, at Prescott, in said

County and Territory; and of A. J. HEAD, a resident

of P]-es('ott, in said County and Territory, and there

engaged in the transaction of l)usiness, respectfully

shows

:

That TLIE AMERICAN COPPER COMPANY is

a corporation duly organized and existing under the

laws of the Territory of Arizona and for more than

one yeai* hist })ast lias iiad its principal place of Inisi-

ness at Blancliard, in the County of Yavapai, in the

Territory and District aforesaid, being there engaged

in a general mining and ore reduction business, and

owes debts to the amount of One Thousand Dollars

($1000.00) or over;

That your petitioners are creditors of said THE
AMERICAN COPPER COMPANY, having prov-

able (daims anumnting in the aggregate, in excess of

securities held by them, to the sum of UKU'e than Five

ILindnwl Dollars (.foOO.OO) ; that the nature and

amount of your petitionei's' claims are as follows:

That said THE AMERICAN COPPER COM-
PANY is indebted to your iietitioner, THE PRES-
COTT ELECTRIC COMl^ANY, for telephone ser-
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vice rendered by it to said THE AMERICAN COP-

PER COMPANY, at its special instance and request,

and for goods, wares and merchandise sold and deliv-

ered by said petitioner to said THE AMERICAN
COPPER COMPANY, at its special instance and

request, in the sum of Sixty-eight and 98/100 Dollars

(>|<68.98), over and a])ove all just counterclaims or off-

sets; tliat no part of said indebtedness is secured,

and tliat said telephone service, goods, wares and mer-

chandise were furnished as aforesaid during the year

1904;

That said THE AMERICAN COPPER COM-

PANY is indebted to your petitioner, R. H. BUR-

MISTER & SONS COMPANY, for goods, wares

and merchandise sold and delivered by said petitioner

to said THE AMERICAN COPPER COMPANY,
at its special instance and request, in the sum of One

Hundred and Ninety-seven and 28/100 Dollars

($197.28), said goods, wares and merchandise having

been sold and delivered as aforesaid daring the year

1904; that said amount is due over and above all just

counterclaims or offsets, and that no part of same is

secured.

That said THE AMERICAN COPPER COM-
PANY is indebted to 3'our petitioners, MARTIN-
DELL, HORNE & COMPANY, in the sum of One

Hundred and Forty-one and 2/100 Dollars ($141.02),

said sum being due on account of premiums upon in-

surance furnished and written by your said petition-

ers for said THE AMERICAN COPPER COM-
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PANY, at its special instanr-e and request, between

the 1st (lay of November, A. D. 1904, and the 31st

day of December, A. D. 1901; that said amount is

due youi* petitioners over and above all just counter-

claims or offsets and that no part of same is secured.

That said THE AMEKTCAN COPPEK COM-

PANY is indebted to your petitioner, A. J. HEAD,
in the sum of One Hundred and Forty-seven and

4/100 Dollars ($14-7.04), for goods, wares and mer-

chandise sold and delivered by said petitioner to said

THE AMERICAN COPPER COMPANY on and

])etween the 2l)th day of November, A. D. 1904, and

the 21st day of December, A. D. 1904, at said THE
AMERICAN COPPER" COMPANY'S special in-

stance and request; that said amount is due your

petitionei' over and above all just counterclaims and

offsets, and that no part of same is secured.

Your petitioners further represent that said THE
AMERICAN COPPER COMPANY is insolvent,

and that within four months next preceding the date

of this petition, said THE AMERICAN COPPER
COM PANY connnitted an act of bankruptcy, in that

it did heretofore, to wit, on the 4th da.v of November,

A. D. 1904, by a certain trust deed, made a general as-

signment of all of its property to one R. M. Hocka-

day, in trust for the l)enefit of its creditors.

WHEREFORE, your i)etitioners pray that service

oT this petition, with a subpoena, be made upon said

THE AMERICAN COPPER COMPANY, as pro-

vided in the acts of Congress relating to bankruptcy,
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and that it be adjudged a l}ankriipt within the pur-

view of said acts.

THE PRESCOTT ELECTRIC CO.,

By F. L. WRIGHT, Pres.

R. H. BURMISTER & SONS CO.,

R. H. BURMISTER, Brest.

MARTINDELL, HORNE & CO.,

By E. J. F. HORNE.
A. J. HEAD.

HAWKINS & ROSS,

Attorneys.

United States of America,

Fourth Judicial District of the

Territory of Arizona,—ss.

F. L. Wright, being President of the Prescott

Electric Company, one of the petitioners above

named, hereby make solemn oath on behalf of said

petitioner, that the statements contained in the fore-

going petition subscribed by said petitioner are

within his knowledge and are true.

F. L. WRIGHT.
Before me, John M. Ross, this 2Ith day of Jan-

uary, A. D. 1905.

[Notarial Seal] JOHN M. ROSS,

Notary Public.

My commission expires April 20, 1907.

United States of America,

Fourth Judicial District of the

Territory of Arizona,—ss.

R. H. Burmister, being President of R. H. Bur-

mister & Sons Company, one of the petitioners above
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named, hereby makes solemn oath on behalf of said

petitioned, that the statements contained in the fore-

going i^etition subscribed by said petitioner are

within his knowledge and are true.

R. H. BUR:MISTER & SONS CO.

R. H. BURMISTER,
Prest.

Before me, John M. Ross, this 2J:th day of Jan-

uary, A. D. 1905.

[Xotarial Seal] JOHN M. ROSS,

Notary Public.

My commission expires April 20, 1907.

United States of iVmerica,

Fourth Judicial District of the

Territory of Arizona,—ss.

E. J. E. Home, named in tlie foregoing petition as

a memjjer of the therein-named ])etitioner, ^lartin-

(hvll, llorne & Company, herel)y makes solemn oath

on behalf of said ])rtiti()ner, that the statements con-

tained in tlic foregoing ])etiti()n suliscribed by said

petitioner arc witliin his knowledge and are tJ'ue.

E. J. E. HORNE.
Before me, John M. Ross, this 'Jllli day of Jan-

uary, A. D. 190e5.

[Notarial Seal] JOHN M. UOSS,

Notary Public.

My commission expires Aju'il 20, 1907.
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United States of America,

Fourth Judicial District of the

Territory of Arizona,—ss.

A. J. Head, one of the petitioners above named,

hereby makes sokniin oath that the statements con-

tained in the foret^oiu.cj petition subscribed by him

arc true.

A. J. HEAD.

Before me, John M. lioss, this 24th day of Jan-

uary, A. D. 1905.

[Notarial Seal] JOHN M. KOSS,

Notary Public.

My commission expires April 20, 1907.

[Endorsed]: Filed 9:30 A. M. Jany. 25, '05. J.

M. AVatts, Clerk.

[Exhibit "B" to Petition for Review.]

Creditors' Petition [that American Copper Co. be

Adjudged Bankrupt.]

In the District Court of the Fourth Judicial District

of the Territory of Arizona, in and for the

County of Y((vapai, Having and Exercising the

Powers and Jurisdiction of a Court of Bank-

ruptcy Under the Laws of the United States.

IN BANKRUPTCY.

In the Matter of THE AMERICAN COPPER
COMPANY,

Bankrupt.
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Adjudication of Bankruptcy.

At Prescott, in said District, on the 7th day of

FebruaiT, A. D. 1905, before the Honorable Richard

E. Sloan, Judge of said court in bankruptcy, the pe-

tition of The Prescott Electric Company, R. H. Bur-

mister & Sons Company, Martindell, Home &

Company, and A. J. Head, that The American Cop-

per Company be adjudged bankrupt within the true

intent and meaning of the acts of Congress relating

to bankruptc.y, having been heard and duly consid-

ered, the said The American Copper Company is

hereby declared and adjudged banknipt accord-

ingly.

Witness the Honorable RICHARD E. SLOAN,

Judge of said court, and the seal thereof, at Prescott,

in said District, on the 7th day of Februar}^ A. D.

1905.

[Seal] J. M. WATTS,
Clerk.

[Endorsed]: Filed Feb. 7, 1905.

[Exhibit "C" to Petition for Review.]

[Petition of Benjamin Blanchard et al. for Setting

Aside of Default, etc.].

In the District Court of the United States for the

Fourth Distriet of the Territorij of Arizona,

Having (oid E.rereimig the Powers and Juris-

diction of a Court of Banlirupteg Under the

Laws of the United States.

IN BANKRUPTCY.
In the Matter of THE AMERICAN (^OPPKR

COMPANY,
Bankrupt.
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To the Honorable R. E. SLOAN, Judge of Said

Court:

The petition of Benjamin Blanchard and of How-

ell IS lining Company, a corporation, respectfully

shows to this Court:

I.

That Howell Mining Company is a corporation,

duly created, organized and existing under the laws

of the Territory of Arizona, and authorized and em-

powered to own and hold the stock hereinafter al-

leged; and that said Benjamin Blanchard is a resi-

dent of the City of Kansas City, State of Missouri.

II.

That American Cop]:)er Company is a corporation,

duly created, organized and existing under the laws

of the Territory of Arizona, having an authorized

capital stock of $5,000,000, divided into 5,000,000

shares of the ])ar value of one dollar each.

III.

That your petitioner, said Benjamin Blanchard, is

the owner and holder of, and has standing on the

stock-books of said American Copper Company,

31,000 shares of its said capital stock, and that 3^our

])eti tinner, Howell Mining Company, is the owner

and holder of, and has standing on the stock-books

of said American Copper Company 2,000,000 shares

of its said capital stock.

IV.

That heretofore, viz.: on the 25th day of January,

1905, an involuntary petition in bankruptcy was
filed herein by the Prescott Electric Company, R.

H. Burinister cV^ Sons Company, Martindell, Horn &
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Co. and A. J. Head, petitioning creditors therein,

against said American Copper Company, a corpora-

tion as aforesaid, praying that said corporation be

adjudicated a bankrupt, and alleging that said cor-

poration had, prior to the filing of said ]x4ition, com-

mitted certain acts of bankru]:)tcy in said petition set

forth and alleged: and that thereupon such ]jro-

ceedings were had and taken herein that an order

was duly made or given herein and by this Court,

on or about the 7th day of February, 1905, adjudi-

cating and decreeing said American Copper Com-

pany, a corporation, a bankrupt.

V.

That at or ])rior to the time of the filing of said

petition, said American Co])])er Company, the al-

leged bankrupt, was, ever since has been and now is

solvent, and that the petition herein praying for an

adjudication of l)ankru])tcy against the Americau

Cop])er Company, the respondent, does not allege or

set forth the commission or permission of any act or

acts of bankruptcy by respondent; that the transfer,

conveyance, or instrument in writing alleged in said

])etition to have l)een made and executed by the re-

s])ondent, and charged in said i)etition as an act of

l)ankruptcy, was not and is not a general assignment

for the benefit of a creditor or creditors. That said

respondent iu or by said instrument, or otherwise,

or at any time or at all, has not conveyed, trans-

ferred, concealed oi- removed, or ix'rniitted to be

concealed or reiuo\'ed, aii\' ]jart of its i)ropei-ty with

intent to hinder, delay, or defraud its creditors, oi"

any of them. That said res])ondent in oi- by said in-
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sti'uinent or othonvisc, or at any time or at all, has

not transferred, wliile insolvent, any portion of its

|)ro])erty to one or more of its creditors with intent

to ]n'efer such creditor or creditors over its other

creditors. That said respondent has not at any time

suffered or ])ermitted any creditor to obtain a

preference through legal proceedings. That said

respondent has never at any time made a general

assignment for the benefit of its creditors, and has

not a])))lied for a receiver or trustee for its property,

and that no receiver or trustee has ever been put in

charge of its ];)ro])erty under the laws of a state, ter-

j'itoi'y or of" tlie United States, exce]:)t in this pro-

ceeding. That said respondent has never admitted

in writing or otherwise its inability to pay its debts

and its willingness to be adjudged a bankrupt on

that ground.

VI.

That a majority of the directors and the Presi-

dent and Secretary of respondent, in pursuance of a

fi'audulent conspiracy, caused the petitioning credit-

ors to join in and cause to be filed herein said invol-

untary petition in bankruptcy against said respond-

ent, and tliat said petition was caused to be filed by

tliem and said bankruptcy ]H'oceedings against re-

spondent were caused to be instituted by them by

said persons fraudulently, and without just or suffi-

cient cause therefor, and in pursuance of and in

order to carry out a wrongful, fraudulent and collu-

sive scheme and agreement theretofore made and en-

tered into between the officers and a majority of the

directors of said corporation, the alleged bankrupt,
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and for the purjjose of wrongfully and fraudulently

harassing and annoying said alleged bankrupt, and

acquiring its property and obtaining control and

possession thereof, to the injury of your petitioners

and other stockholders of the res])ondent corpora-

tion, all of which is more fully set forth in the affi-

davit of Benjamin Blanchard, one of your petition-

ers, attached hereto and marked Exhil)it ''A," and

which said affidavit is hereby made a ])art hereof.

Wherefore, your ])etitioners, in their own belialf,

and in behalf of any other stockholder or stockhold-

ers of said respondent, American Cop])er Com])any,

who may hereafter join them or intervene herein,

ask and i)ray:

That an order be made herein as follows:

1st. Vacating and setting aside the default and

the order entering the default of American Co]jper

Company;

2d. Vacating and setting aside the order or judg-

ment licretofore given or made lici-ein declaring and

adjudicating American Co])per Company a l)ank-

rii])t, and all subsequent orders relating thereto and

]n*oceedings had herein;

od. Vacating and setting aside any order hereto-

fore made herein for the sale of the pro])erty of said

alleged bankru]it or for a hearing thereon:

-1th. Permitting said petitioning stockholders,

and such other stockholder or stockholders of said

American Coi)per Com])any, as may hereafter ap])l>'

For leave to do so, to intervene herein, and to ])lea(l

to said involuntary bankru))tcy petition, and to tile
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herein their answer and objection, or answers or ob-

jections to said petition and to the prayer of said

]:»etition, and to contest the same.

That an order of this Honorable Court and under

the seal of this Court, together with a subpoena,

issue herein, directing and requiring the creditors of

American Copper Company, who joined in and

caused to be filed said involuntary bankruptcy pro-

ceedings against the respondent, the American Cop-

per Company, the respondent corporation, and any

and all persons interested herein as creditors, stock-

holders or otherwise, to aj^tpear at and Ijefore this

Court, as a court of bankruptcy, to be holden at the

courthouse, in Prescott, Yavapai County, Arizona,

in the District aforesaid, at a time to be fixed in or

by said ordei* by this Court or a Judge thereof, then

and there to show cause, if any there be, why the

prayer of this petition should not be granted.

And your petitioners further pray that they may
l)e ])ermitted upon the hearing or trial of their said

]K'tition to ])roduce witnesses in court, examine them

at such liearing or trial, and use their testimony

thereat and therein, and to present at and in said

hearing or trial such further or additional affidavits

or ]3roof as they may be advised, in support of their

said petition and in proof of the allegations con-

tained therein; and that in the meantime and until

the final disposition of their said petition and mat-

tei's here ])resented, and the further order of this

Court, Thomas C. Joi), Referee in Bankrupty herein,

and Iiollins ^[. Hockaday, Trustee in Bankruptcy

herein, be enjoined and restrained from in any way
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jjroeeedino; with the sale of the property of said al-

leo-ed bankrupt, or in any petition, proceeding or pro-

ceedings, filed, had or pending in connection ^Yith

such sale or to obtain an order for such sale.

Dated, City of New York, State of New York,

March 28th, 1905.

ROBT. E. MORRISON,
Attorney for Petitioners, Residing at Prescott, Ari-

zona.

THO:\[AS FITCH,

Attorney for Petitioners, Residing at 42 Broadway,

New York City.

FRANCIS FITCH,

Attorney for Petitioners, Residing at 12 Broadway,

New York City.

State of New York,

County of New York,—ss.

Benjamin Blanchard, being first duly sworn, de-

poses and says, that he is one of the petitioners

herein; that he has read the foregoing petition and

knows tlie contents thereof, and that the same is

true of his own knowledge, except as to the matters

llicrein stated to ])e alleged on information and be-

lief, and as to such matters he believes it to ])e true.

BEN. BLANCHARI).

Subs';-ril)ed and sworn to before me this 18th day ol'

^.farch, 1905.

[Seal] HENRY I. NEWELL,
Notary Public, Queens Co., N. Y.

Certft. filed in N. Y. Comity.

Certft. fded in N. Y. Ccumtv.
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[Affidavit, Dated March 18, 1905, of Benjamin

Blanchard.]

Tn flic Di.sfricf Court of the United States for the

Fourth Judicial District of the Territorij of

Arizona, Having and Exercising the Powers and

Jurisdiction of a Court of Banh-ruptcg Under

the J^au's of the United States.

IN BANKRUPTCY.

In the Matter of THE AMERICAN COPPER
COMPANY,

Bankrupt.

State of New York,

City and County of New York,—ss.

Benjamin Blanchard, l)eing' first duly sworn, on

liis oath, deposes and says:

He is one of the petitioners named in the attar-lied

petition. He is of full age and a citizen of the

United States of America, residing in the State of

Missouri. The corporation named in the proceeding

in ])ankruptcy, pending in the court, entitled in the

attached motion, is duly organized, created and ex-

isting under the laws of the Territory of Arizona,

and was so created in the month of September, A.

D. 1901. The business of said corporation was and

is generally defined to l)e the ownership and operat-

ing of mines and mineral lands, and all other char-

acter of real and personal property, including reduc-

tion works for the treatment of ores. The capital

stock of said corporation was authorized to be five
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inilliou dollars, divided into five million shares of the

])ar value of one dollar each.

The eorporation petitioner herein is now and ever

sinee the year 1892 has been a eorporation under the

laws of the Territory of Arizona, authorized speeifi-

eally by its Articles of Incorporation to hold and

own capital stock in other corporations, created for

the same purpose as the respondent corporation.

Affiant during all the times hereinafter named, ever

since has been and is now a director of the corpora-

tion respondent, a director and president of the said

Howell Mining Company, acted as vice-president

and was general manager of the corporation re-

spondent during all the times hereinafter named

until and incduding March 15th, A. D. 1905.

He has entire charge and control of the business

of the Howell Mining Company. In the month of

September, 1901, the said Howell Mining Company

was the owner of the greater and most valuable part

of the real property and mining claims now owned

and possessed by the respondent corporation.

Said Howell Mining Company sold said property

in the year 1901 to the respondent corporation in

consideration of the entire capital stock of respond-

ent corporation, viz.: Five million shares of full ]»ai(l

capital stock. For the purpose of enabling respond-

ent corporation to raise money from the general pub-

lic by selling a part of said stock, for the purpose of

developing and improving said i)roperty and erect-

ing buildings, mills, smelters and other reduction

wdrks, said Howell Alining Company transferred to

Robert B. Insley and respondent at various times.
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]jrior to December, 1904, an aggTe2;ate of 1,750,000

shares of said eapital stoek; under the terms of said

transfer, the same or sufficient thereof for the con-

templated purposes was to be sold and the balance

held for the benefit of the donor. Durins^ the years

1901, 1902, 1903 and 1904, there was actually sold by

the officers of respondent corporation of said donated

stock, erroneously termed "Treasury Stock," in ex-

cess of 650,000 shares, for a total agg'regate selling

pi'ice in excess of $100,000.00, four hundred thousand

dollars, which sum of money was deposited in the

treasury of the corporation respondent, and under

the order of its Board of Directors and by affiant as

General Manager expended judiciously, and with

busin^ess judgment in the development and better-

ment and improvement of the mining property of

tlie corporation respondent and the erection and

maintenance of machinery and ore-reduction works

irj)on the property of said company. Large blocks

of said stock were sold and readily marketable, and

had an actual valuation for sale in open market of

one dollar ]jer share, until about the month of June,

1904, and until the fraud, scheme and conspiracy

lierein specified had resulted in producing a public

belief in the insolvency of the respondent corpora-

tion, and depreciating the 'value of said stock for sale

purposes. The directors of said company represent-

ing to this affiant as general manager that ample

funds from the sale of said stock would be supplied

as fast as needed, caused this affiant to continue the

emplo}Tiient of large numbers of laborers and miu-
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ors, aud the continued improvement and betterment

of tlie ])ro])erty of the company.

In or al)ont the month of June, 1904, and in pursu-

ance of said conspiracy and fraud, sales of said stocl^

were suspended and rendered difficult.

That at said time and prior thereto the directors

of said corporation respondent consisted of affiant,

Artluir S. Kimberley, T. J. Roberts, T. P. Wallace,

Frank Faxon and 0. W. Philbrook and J. R. Burn-

ham, who was then and now is the president of said

com]iany.

In order to I'aise money to ]M\y said indebtedness

;ind continue said development and betterment, said

directors loaned sums of money to said corporation,

and ])orrowed various sums of money, all on the

notes of said com])any, a^'gregatino; in amount in ex-

cess of seventy-five tliousand dollars, the principal

])art of whicli was loaned l)y said directors. That

at said time 1hei*e was, ever since has l)een and now

is iji the treasury of said corporation available for

sah' and in excess of one million three hundred thou-

sand sliarcs of the ca])ital stoclv of said company, so

d()Uat(Ml ])}' the Howell Mining Company.

At said time note-liohlers refused to loan said

money unless said Howell ?^Iining Company depos-

ited with tlunn ca])ital sto(dv of said comj^any re-

sj^ondcnt, owned l)y it, as collateral security for the

])ayment of said loans, in excess of four hundred

thousand shares, which stock said Howell Mining

Company so dej)osited as such collateral security,

and w liicli is still held hv said note-holders.
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Tu November, 1904, the Howell Mining Company
was, ever sinee has been and now is the holder and

ov.'ner of" at least two million shares of the eapital

stock of the respondent corporation; at the same

time and now said corporation respondent possessed

in its treasury, subject to sale, for its benefit as

aforesaid, at least one million three hundred thou-

sand shares of said capital stock.

In November, 1904, there had been sold to divers

and sundry persons, several hundred in number and

resident in widely separated parts of the United

States, an aggregate of exceeding six hundred and

fifty thousand shares of said capital stock, for a pur-

cliase ])rice paid to the corporation respondent and

('X])euded for its l)enefit in excess of four lumdred

thousand dollars.

In November, 1904, ever since and now, as affiant

is informed and ])elieves, and so alleges, the directors

and officers of said cor])oration held and owned the

l()ll()^^iug respective numbers of shares, viz.:

J. K. Burnham, 41,000 shares; Arthur S. Kimber-

ley, 250,000 shares; T. J. Roberts, 90,000 shares;

Frank A. Fuxon, 24,000 shares; P. W. Phil1)rook,

! 0,000 shares; T. P. Wallace, 7,100 shares;

.V much larger part than the majority of the stock

lield hy each one of said persons was not paid for in

money hy them, but was received by them as their

interests in the property as held by the Howell Min-

ing Company, with the exception of the stock held

!)y T. P. Wallace. The said J. K. Burnham received

about 83,000 shares of said stock from the Howell

Mining Company for consenting to serve and serving
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as President for two years, of the American Copper

Company.

In Xovember, 1904, ever sinr-e, and no^Y, affiant

was and is tlie Iiolder and owner of 31,000 shares of

the capital sto(dv of said respondent.

In November, 1901, for the avowed pnrpose of de-

priving said corporation of its ]3roperty and vestin^ij

it in a corporation to be created, controlled and

owned by them, and depriving this affiant and said

Howell ^Mining Company of all interest in said prop-

erty as stockholders, and rendering their said stock

worthless, a majority of the directors of said re-

spondent corporation, at the direction and nnder the

domination and control of the ]n'esident, J. K. Bnrn-

jiam, and tlie secretary, Arthur S. Kimberly, at a

meeting of tlie Board of Directors of said corpora-

tion, caused said Board to pass a resolution author-

izing the ])resident and secretary, as the act of the

com]3any, to execute a certain document assigning

and conveying the property of the company to a

trustee, a true cO])_y of which is attached to this affi-

davit and made a part hereof. That said instrument

was executed and delivered without the consent,

knowledge, or ai)))roval of the majority of the stock-

liolders of said couijiany, without authority from

stockhohU'i's at any stockliolders' meeting; that the

greater part of the indebtedness thereby alleged to

1)(' secured is lield l)y the President, Secretary and

Directors of said company, the item of $:)0,()tH)

therein mentioned to be due Kice R. Miner, as affiant

is informed and believes and so alleges, l)eing in fact

due to J. X. Burniiam, who is the father in law of
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Rice R. .Alincr. That the thirty-two notes of $1,000

(\'ieh, pa3^able to bearer, therein mentioned, have not

been negotiatc^d or sold in excess of $16,000, as affi-

ant is informed and believes and so alleges. That

said instrument is not in form or substance and not

intended to be a genei'al assignment for the benefit

of creditors, and the trustee and grantee therein

named received no possession of the property.

Said instrument is in form and substance an in-

strument to secure the i)a.vment of indebtedness; it

was not intended to prevent other creditors from col-

lecting their demands. In pursuance of said con-

s])iracy, said officers and directors intended to per-

sonally to ])ay the claims of all creditors not therein

included; but intended to utilize the ])ower of sale

expressed in said instrument as a quick and certain

method of selling all the property en masse and ac-

quiring the same by purchase for themselves, and

wtII knowing that a public sale of property of the

great magnitude and of the character of the ]3roperty

herein involved, no bids would probably be offered

adequate to the real value or in excess of the amount

claimed to be due under the deed of trust, and that

they would be able to purchase the ])roperty en

masse for the face of the alleged indebtedness.

In pursuance of such conspiracy, one Roland M.

Hockaday, son in law of said J. K. Burnham, under

the dominion and control of J. K. Burnham, and then

an actual resident of Kansas City, Missouri, was

named as the trustee or grantee in said instrument.

The said conspirators being advised that such con-

temjjlated procedure would be resisted by legal ac-
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tion, aud wrongfully intending to further said ]nir-

poses, caused said Roland M. Hockaday to remove to

and ])ccome a resident of the Territory of Arizona;

they caused their agents to induce Martindell, Home
& Co., Prescott Electric Company, R. H. Burmister

Sons Co. and Head & Co., citizens of the Territory of

Arizona and creditors of said respondent corpora-

tion, to an amount barely in excess of five hundred

dollars, to ])resent to this Honorable Court a ]jeti-

tion, asking that said corporation respondent be ad-

judged an involuntary bankrupt, and in due course

said Roland M. Hockaday was named as Trustee in

Bankruptcy.

Knowledge of said insolvency jtroceedings was

only comimuiicated to and gained by affiant on Feb-

ruai-y Tlth, 1905, and the same was suppressed and

concealed from him by his codirectors. That ser-

vice of process of this Honorable Court on said ])eti-

tion, in ]mrsuance of said conspiracy, was made on

A.S.Kimberly, Secretary of said corporation and one

of said cons])irators, who su])pressed knowledge of

service and the institution of such proceedings from

stockliolders. That in ])Ui'suit of said cons])ira('y.

said officers and directors refrained and caused attor-

neys who had acted for the cori)oration to refrain

from making any defense to such ap])lication. U])on

such application, the default of the respondent was

entered and an adjudication in bank]'U])tcv on de-

fault was given, rendered and made. Thereafter,

and in fui'tliei- ])ursuance of said conspiracy, an a])-

Ijraisemeut was made <d' the property of the com-

pany, and the same was, at the instance ot said con-
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spirators, appraised at an approximate total of sev-

enty-four thousand dollars. Thereafter, in pursu-

ance of said conspirafv, an order of sale of said prop-

erty was set for hearin,^ March 4, 1905; that of all

the said proceedings affiant and the officers of the

Howell Minin^]^ Company were in entire ig'norance

and were purposel}' kept so by the conspirators, and

affiant was not apprised of the same until a few days

before the 4th of ^March, 1905. Upon Ijeinpj a])-

j)rised of the same, affiant a]3])lied for and obtained

an order throu.2;h counsel ])ostpouing the hearing of

said application for the order of sale mitil the 25th

day of March, 1905.

In further ])ursuit of said cons]iiracy u))on a ])re-

tended notice to the directors of one day, said con-

spirators, viz.: J. K. Burnham, A, S. Kimberly, T. P.

Wallace and T. J. Roberts, pretended to hold a meet-

ing of the Board of Directors of said corporation in

the City of New York, on March 16, 1905, at which

m(>cting affiant was present, Ijut refused and declined

to vote, and ])rotested against the adoption of the

resolution hereinafter referred to.

At said meeting, said directors ])roceeded to elect

themselves as officers of said cor])oration for the next

fiscal year. At said meeting for the purpose of

legally preventing said corporation from entering an

appearance in and defending these bankruptcy pro-

ceedings, the said directors wrongfull}- declared by

resolution that the proceedings in bankruptcy were

for the best interests of said corporation and the

sto(diholders thereof, and was the most equitable
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method of selling the iiropcrty of the corporation to

pay its debts.

That in said resolution said directors failed to de-

clare that said corporation was in fact insolvent.

This affiant avers that at the time of the execution of

said deed of trust, at the time of the filing of said

petition in bankruptcy, and at each and all of said

times the said corporation was, ever since has been

and now is solvent and abundantly able to pay its

debts; that tlie fair value as well as the original

cost of the trade fixtures of said corporation, upon

its property in Yavapai County, Arizona, consisting

of mining tools, supplies, machinery and buildings,

exceeds $100,000, and that the actual value of its

mines and mining property, estimated upon the re-

coverable value of the actual ore developed and in

sight, in its mines, exceeds one million dollars.

That at divers and sundry times and at divers and

sundry jjlaces, and during the years 1903 and 1904,

the said conspirators, as officers and directors of said

corporation, \\i\\q given forth and maintained, hav-

ing full knowledge of the facts that the ]3roperty of

said corporation, had and has a value exceeding five

millions of dollars, and that the said officers and di-

rectors have ])ersonally sold to divers and sundry

persons, u])()n such representation of value, large

blocks of the capital stock of said corporation, at a

l)rice of one dollar per share, for the benefit of the

treasury of the corporation.

That affiant and said Howell ^Mining C()mi)auy arc

creditors of said res])ondent cor])oration in large

amounts, u]jon provaJjlc debts and clauiis, l)ased
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upon open book accounts, viz. : Howell Mining Com-

])any to an amount exceeding $4,000, upon an open

account, showing such indebtedness upon the books

of account of respondent corporation for money ad-

vanced. The exact amount thereof is unknown to

affiant, who is unable to specify the exact amount,

the said l)ooks being in the possession of said con-

si )ij-ators. Said respondent is indebted to affiant in

tlic sum of $5,000, due him for services as general

manager, u]jon an express contract, the amount of

which said corporation agreed to pay, but which has

not been paid. Said corporation is further indebted

to affiant upon an open account relating to the man-

agement of the business of said corporation and his

disbursements of money in and about said business,

while general manager, and during the year 1904,

the balance u]3on which in favor of affiant will exceed

the sum of $4,000, over and above all offsets and

counterclaims, w^hieh is due, owing and unpaid.

That affiant as president of the How^ell Mining

Com])any, and on his own behalf, as creditors of said

resi^ondent, and as stockholders of said respondent,

and for the benefit of all other stockholders, who
may desire to join herein, has fully and fairly stated

to counsel, viz.: Hon. Thomas Fitch and Francis

Fitch and Hon. Robert E. Morrison, the facts of the

case and all the facts relating to the affairs of said

corjjoration and said conspiracy, and said deed of

trust, and these proceedings in bankruptcy, and is by

thcui advised, and verily believes, that as such cred-

itors and on behalf and for the benefit of said cor-

Ijoration as stockholders, these petitioners have and
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can and will maintain a good and sufficient defense

to tJie allegations and issues set forth in the original

petition for an adjudication in bankruptcy filed

herein.

BEN BLANCHARD.

Sworn to and subscribed before me, a notar_y pub-

lic, of the County of Queens, in the State of New^

York, duly commissioned and sworn, my certificate

being duly filed in the offices of the County Clerk,

of the Counties of Queens and New York, in the

State of New York. The foregoing affidavit consist-

ing of 10 pages were subscribed and sworn to before

me, person and personally, by the said Benjamin

Blanchard, this March 18th, 1905.

Witness my hand and notarial seal this March

18th, 1905.

[Seal] HENRY I. NEWELL,
Notary Public, Queens Co., N. Y.

Certft. filed in N. Y. County.

Certft. filed in N. Y. County.

[Endorsed]: Filed at 9:30 o'clock A. M. Mar. 25,

1905. J. M. Watts, Clerk.

AMERICAN COPPER COMPANY
to

R. M. HOCKADAY, Tiiistee.

Deed of Trust.

Tliis deed of trust, made and entered into this

fourth day of November, 1901, by and between The

American Copper Company, a corporation duly or-

ganized and existing under and by virtue of the laws
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of the Territory of Arizona (hereinafter called Com-

pany), the party of the first part, and Rollins M.

Hockaday, Trustee, of Kansas City, Missouri (here-

inafter called Ti*ustee), part}^ of the second part.

Witnesseth: The party of the first part, in consid-

eration of the debts and trust hereinafter mentioned

and created, and the sum of One Dollar ($1.00) to it

]v\\i\ by the party of the second part, the receipt of

wLirli is hereby acknowledged, does b}^ these pres-

ents grant, bargain and sell, conve.y and confirm

unto the party of the second part, all and singular

the following described real estate and mining prop-

erty situate, l,ying, and being in the Big Bug Mining

District, in the County of Yavapai, in the Territory

of Arizona, to wit

:

Those certain mining claims and premises known

as the Western Copper, Bonanza, Sure Thing, East-

ern Copper, Copper Chief, Iron King, Lime Rock,

Copper Platter, Copper Prince No. 1, Copper Prince,

Copper Mount, Copper Van, Copper Prince No. 2,

New Road, Copper Reade, Copper Peach, Copper

Princess, Copper Road, Copper Dyke, and Copper

Produce, lode mining claims, designated by the Sur-

A'eyor General as Lot Number 1714, embracing a

portion of sections fifteen, sixteen, twenty-one,

twenty-two, and twenty-eight, in Township Thir-

teen, North of Range One East, Gila and Salt River

Meridian, United States Patent whereof is dated

the 16th day of May, 1901-, and of record in Book 69

of Deeds, pages 178 to 191, Records of Yavapai

County, Arizona, and for further full and particular

description of said mines and mining claims, refer-
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enee is hereby made to the said United States Pat-

ent and the said record thereof, together \yith all the

di]3s, spurs and angles, and also all the metals, ores,

gold and silver-bearing quartz, rock and earth there-

in, and all rights, privileges and franchises thereto

incident; appendant and appurtenant, or therewith

usually had and enjoyed: and also all and singular

the tenements, hereditaments and appurtenances

thereto belonging or in anywise pertaining, and the

rents, issues and profits thereof; and also all the es-

tate, right, title, interest, property, possession, claim

and demand whatsoever, as well, in law as in equity,

of the said party of the first part, of, in, or to the said

premises and every ]}art and parcel thereof, with the

appurtenances. And also all mills, assay offices,

machinery, pipe-lines, ]3umping plant, and pumping

station, property, hoists, mining implements, and

property of every Ivind, (diaracter and description,

owned, held, used and enjoyed in connection with

the a])ove described mining property and ])remises.

Also those three mining claims situate in the Agua

Fria Mining District in Yavapai County, Arizona,

known as the "Gold Flood" mining claim, notice of

location whereof is in Book 69 of Mines, on page 471;

"Gold Spring" mining claim, notice of location

whereof is recorded in Book 69 of Mines at page 472;

and the "Gold River" mining claim, notice of loca-

tion whereof is recorded in Book 69 of Mines at page

473; same being records of the county recorder of

Yavapai County, Arizona. And any and all other

mines and mining rights owned by the i^art.y of the

first part in Yavapai County, Arizona; and also all
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and singular the tenements, hereditaments and ap-

purtenanr-es thereto belonging or in any wise apper-

taining, and the rents, issues and profits thereof; and

also all the estate, right, title, interest, property,

possession, rdaim and demand whatsoever, as well in

law as in equity, of the said party of the first part of,

in or to the said premises, and every part and par-

r-el thereof, and the appurtenances.

Also all personal property of every kind, eharaeter

and desc^'iption owned, used, had and held by said

eom]:)any, in and upon any of the premises hereinbe-

fore described, of every kind, character and descrip-

tion wliatsoever. And it is convenanted and as^reed

that said ]>ersonal projoert)^ herein conveyed, or in-

tended to l)e conveyed is all of the personal property

owned by said company used in connection with the

operation of said mines and mining claims in Yava-

pai County, Arizona; and it is hereby covenanted

that the same shall be deemed real estate for all the

purposes of this instrument, and shall be held and

taken to be fixtures and appurtenances of the mort-

gaged premises and as a part thereof, and may be

used and sold therewith.

The party of the first part hereby warrants the

title to said property to be free and clear of all en-

cumbrances of whatsoever character or kind, and

covenants that it has good and perfect title to the

property herel:)y conveyed.

To have and to hold the same with the appurten-

ances to the said party of the second part, and to

his successor hereinafter designated, and to the as-
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sio^ns of him and his successor forever, in trust how-

ever, for the following purposes

:

Whereas, the said Company did at the date herein

mentioned, make and deliver its certain promissory

notes for the amounts as follows, to wit

:

On June 9th, 1904, one promissory note, due Octo-

ber 9th, 1904, to Rice R. Miner, for $30,000;

One ])romissory note dated June 9th, 1901, to T.

P. Wallace, for $5,000, due October 9th, 1904;

One promissory note dated Jime 9tli, 1904, to T.

J. Roberts, for $5,000.00, due October 9th, 1904;

One j^romissory note of the said date, June 9th,

1904, to J. K.'Burnham, due October 9th, 1904, for

$5,000;

One promissory note dated June 9th, 1904, to the

Burnham, Hanna, Munger T). 0. Co., for $5,000, due

October 9th, 1904;

One promissory note dated June 28th, 1904, to

Faxon & Swoftord as trustees, due October 28th,

1904, for $12,500;

One promissory note dated June 28th, 1904, to

Wm. Barton, due October 28th, 1904, for $2,500;

One promissory note dated September 15th, 1904,

to Andrew Icken for $1,000, due December 15th,

1901.

One ])romissorv note dated September 15th, 1904,

to W. C. Taber, due December 15th, 1904, for $1,000;

One promissory note dated September 15th, 1904,

to E. A. Fitter, due December 15th, 1904, for $1,000;

One promissory note dated September 15th, 1904,

(.) F. II. Mattlage, due December 15th, lf)()4, for
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One ]3romissory note dated September 15tli, 1904,

to 0. A. Van Derlj^n, due Decem'ber 15th, 1904, for

$500;

One promissory note dated September 15tli, 1904,

to W. E. Holling'sliead, due Deeeraber 15th, 1904,

for $500;

One ]3romissoiT note dated September 15th, 1904,

to J. D. Pickles, due December 15th, 1904, for $500;

One promissory note dated Se]3tember 15th, 1904,

to A. S. Whitesell, due December 15th, 1904, for

$500;

One ]3romissorv note dated September 15th, 1904,

to J. Albert See, due December 15th, 1904, for $500;

One ]n'omissory note dated October 27th, 1904, to

Faxon, Munger, Philbrook, Richards and Burnham,

due December 27th, 1904, for $5,000;

One promissory note of even date here\Yith, due

thirty days from date, to Thomas P. Wallace, for

$1,000;

One promissory note of even date herewith to

Thomas J. Roberts due thirty days from date for

$1,000;

One promissory note of even date herewith to J.

K. Burnham, due thirty days from date for $300;

One promissory note of even date herewith to

Burnliam, Hanna, Munsjer D. G. Co., due thirty days

from date for $7,500;

And one promissory note of even date herewith to

Arthur S. Kimberly, due thirty days from date for

$2,500;

And thirty-two notes of even dates herewith for

$1,000, each payable to bearer due on demand.
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Ea('h and all of said notes bearing interest at the

rate of six per cent per annum from the date thereof.

Now, if the said note and interest thereon be paid

when due, then these presents shall be void and the

property herein conveyed shall be released, at the

cost of the party of the iirst part, ])ut if default be

made in the payment of said notes, or any part there-

of; or any of the interest thereon when due, then all

of the said notes shall become due and be paid as

herein provided, and this deed shall remain in full

force; and the said party of the second part, or in

case of his death, inability or refusal to act then the

(then) Sheriff of the said County of Yavapai, Ari-

zona, (who shall thereupon become his successor in

this trust for the purpose and objects of these pres-

ents, and with all the powers, duties and o])lio'ations

thereof) may proceed to sell the property hereinbe-

tV)re described and any and evei'y ])art thereof, at

]mblic vendue to the highest bidder, at the north

front door of the Courthouse at Prescott, Arizona,

in the County of Yavapai, aforesaid for cash, first

giving thirty (30) days public notice of tlie time,

terms and place of sale, and of the property to be

sohl, by advertisement in some newspaper printed

and published in Prescott, Arizona, which ])ubli('a-

tion shall be at least once a week for four consecu-

tive weeks next preceding such sah\ and from time

to time to adjourn such sale in liis discretion and

u'itliout further notice to hold such a sah^ or ad-

journed sale, and upon any sale or sales liereunder,

to make, execute, and deliver to thp purchaser or

purchasers of the premises, estate, pro|)erty, rights.
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and franchises so sold, a jO'ood and sufficient deed or

deeds for the same which sale shall ])e a perpetual

bar, both in la\Y and in equity, against the American

Copper Company, and all persons and corporations

Uiwfully claimino- or to claim by, through or under

it, and, u])on the making of such sale the principal

of all notes hereby secured and then outstanding

shall forthwith become due and pa.yable, anything in

said notes to the contrary notwithstanding and upon

the making of any such sale, the said Trustee shall

a])])ly the proceeds thereof as follows, to wit:

1. To the payment of the costs and expenses of

such sale or sales, including a reasonable compensa-

tion to such trustee, his agents, attorneys and coun-

sel, and all expenses, liabilities and advances made

and incurred by such trustee in managing and main-

taining the property hereby conveyed and all taxes

and assessments superior to the lien of these presents.

2. To the payment of the whole amount of prin-

cipal and interest which shall then be owdng or un-

paid upon the note secured hereby, without any pref-

ei-ence or priority whatever, whether the said prin-

cipal, by the tenor of said notes, be then due or yet

to become due; and in case of the insufficiency of

such proceeds to pay in full the whole amount ofsuch

principal and interest owing and unpaid upon the

said notes, then to the payment of such principal

and interest pro rate, without preference or priority,

])ut ratably to the aggregate amount of such ])rin-

cipal and accrued and unpaid interest.

a. To pay over the surplus, if any, to the Amer-

ican Copper Company, its successors or assigns.
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All of the notes herein secured and above described

shall stand upon a parity so that each holder thereof

is alike secured pro rata by this instrument and no

right of action shall exist in any holder of said notes

under this Deed of T]"nst, but all the rights under

this deed, including thpt of foreclosure if desired to

be exercised, shall resi exclusively in the trustee

herein named or his sucessor. The trustee is here-

by vested with discretio'i. to determine whether the

power of sale shall be exercised in case of default,

l)ut he shall be required 'o sell under the terms of

tliis instrument whenevej a majority in amount of

the deljts secured hereby "hall demand of him so to

do.

The said party of the se^^ond part covenants faith-

fully to iDerform the duties lerein created.

In witness where, the '^aid party of the first

l)art has caused these presrits to be signed by its

President, and its corporate seal to be hereunto af-

fixed, attested by its Secretary, being authorized so

to do by resolution of its B^ard of Directors, and

the second party has signed 'hese presents, on the

day and year lirst above writt-^n.

[Corporate Seal]

THE AMERICAN COPPER COMPANY,
By J. K. BI'RNHAM,

President.

ROLLINS M. HOCKADAY,
Trustee.

Attest: ARTHUR S. KIMBERLY, Secretarv.
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State of Missouri,

County of Jackson,—ss.

Before me. Amy Z. Cruise, a Notary Public in and

for said County and State, on this day personally

appeared J. K. Burnham, to me known to be the

President, and Arthur S. Kimberly, to me known to

])e the Secretary, of the American Copper Compaiw,

a eorj^oi'ation, and each being hy himself dul}^ sworn,

did depose and say that he knew the corporate seal

of said corporation, and that the seal affixed to said

instrument was such corj^orate seal, and it was so

affixed and the foregoing instrument executed by au-

thority of a resolution of the Board of Directors of

said corporation, and that he had signed his name

thereto by like order; and they each acknowledged

to me that said corporation executed the foregoing

instrnment for the consideration and purposes there-

in expressed.

Given under my hand and seal of office this 5th

da} of November, A. D. 1904-.

[Notarial Seal] AMY Z. CRUISE,
Notary Public.

My commission expires August 10th, 1907.

State of Missouri,

County of Jackson,—ss.

Before me. Amy Z. Cruise, a Notary PulJic in and

for said County and State, on this day personally

appeared Rollins M. Hockaday, known to me as the

person named in the foregoing instrument, and ac-
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knowledgecl to me that he had executed same for the

purpose and consideration therein expressed.

Given mider my hand and seal of office this 5th

day of November, 1904.

[Notarial Seal] AMY Z. CRUISE,

Notary Public]

My commission expires August 10th, 1907.

Recorded at request of Hawkins, Ross & Ander-

son, Nov. 9, A. D. 1904, at 9:00 o'clock A. M., in

Book 23 of Mortgages, pages 53-60, Records of Yav-

apai Oountv, Arizona.

P. J. FARLEY,
County Recorder.

By M. B. Farley,

Deputy.

[Endorsed] : Filed at 9:30 o'clock A. M., Mar. 25,

1905. J. M. Watts, Clerk.

[Exhibit *'D" to Petition for Review.]

Tu tJic Di.slricI Court of flic Fouylli Judicial District

of the Tcrritorji of Arizo)iii, Ilnriiig and E.ccr-

cisiiif/ the Poircrs and Ja)-isdictio)i of a Court

of Jhnilii-u i>tc//.

Til the :^[atter of THE A:\[ERTCAN COPPER
COMPANY,

Bankrupt.

Demurrer to Stockholders' Petition.

Ui^l'uw Ih.iioi-ablc IMCIIAIM) K. SLOAN, Judge ol*

said Court:

Couw HOW (J. W. Ammons, Brisley Di'ug Com-

pany, C. Frank Boughton, R. 11. Burmister & Sons
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Company, Burnliain-Hamia-Munger Dry Goods

Company, A¥illiam Barton, J. K. Burnham, F. W.

Braun Company, Byron Jackson Machine Works,

Corbin & Bork, Fairbanks-Morse & Company,

Faxon & Swofford, Lee Fong, E. A. Fitter, Ferrofix

Brazing Company, A. J. Head, W. E. Hollingshead,

Hawkins & Ross, Andrew Icken, Artlmr S. Kini-

berly, James H. Killongh, J. George Leyner Engi-

neering Works, J. J. Mnrray, Meese & Gottfried

Company, F. H. Mattledge, Martindell, Home &

Company, R. R. Miner, New England National

Bank, Prescott Title Company, Owen W. Philbrook,

ThePrescott Electric Company, T. J. Ro])erts, Postal

Telegraph-Cable Company, Phillips & Sons, J. 1).

Pickles, Frank E. Stults, J. Albert See, Stetson-

Preston Company, A. Schilling & Company, The

Lewin Meyer Company, Valley Pride Creamery, O.

A. Van Derlyn, Thomas P. Wallace, A. S. White-

sell, Western Union Telegraph Company, W. C. Ta-

hQY and Westinghonse Electric and Mannfactnring

Company, creditors, who, by the records of this conrt

in the above-entitled matter, have proven and had

allowed against said bankrnpt their several debts,

aggregating in the neighborhood of One PInndred

and Eight Thonsand Dollars ($108,000.00), and not

confessing or acknowledging the trnth of all or any

of the matters and things set forth in the petition

heretofore filed herein by Ben Blanchard and How-

ell Mining Company as alleged stockholders of said

bankrnpt, and in response to the order to show cause
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heretofore issued upon said petition by this Court,

demur to said petition and for cause of demurrer

show

:

1. That said petition is entirely without equity.

2. That it appears from the face of said petition

that there is non-joinder of proper and necessary

parties thereto, in this, to wit, tliat J. K. Burnham,

A. S. Kimberly, and other members of the Board

of Directors of said l^ankrupt, of whose alleged acts

petitioners herein complain, are not made parties

thereto.

3. That it ajipears from said petition that said pe-

titioners have, and each of them has, an adequate

remedy at law for and on account of the wrongs and

injuries alleged by them.

4. That it appears from said petition tliat nn

valid defense exists to the petition in bank]'U])tcy

u})(>n which tlie adjudication complained of was made

and issued.

5. Tliat said jx'titioners do not, nor does eill'.er

of them, offer to do ('<iuity to these creditors or to

any of the creditors whose claims have l)een liled and

allowed in said bankruptcy matter.

6. That it appears from said petition that said

petitioners are not entitled to the relief prayed for.

7. That it ap/i)ears from said ])etition that said pe-

titioners have been guilty of laches in the assertion

of the matters set up therein, in this, to wit, that they

have unreasonably delayed the assei'tion of said mat-

ters until after the rights of innocent third i)ersons,

creditors of said bankrupt, have inter\"eiieil.
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8. That it appears from said petition that said

petitioners have not, nor has either of them, capacity

to intervene in this proceeding.

9. That said petition fails to show any wrong or

injur}' to said petitioners or either of them, either

completed or threatened, for which reason they have

no standing in equity.

10. That said petition in no respect complies with

the requirements of equity rule 91 of the United

States Supreme Court.

11. That said petition d'oes not allege facts suffi-

cient to entitle said petitioners to the relief prayed

for.

Wherefore, said creditors pra,y that said petition-

ers take nothing by their said petition, but that the

same shall be overruled and denied, and they fur-

ther pray that the order to show cause issued upon

said petition be annulled, vacated and discharged and

that they may have their costs in this behalf ex-

pended.

HAWKINS & ROSS,
Attorneys for Creditors A])ove Named.

[Endorsed] : Filed May 24th, 1905, at 9:30 o'clock

A. M. J. M. Watts, Clerk.
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[Exhibit**Da" to Petition for Review.]

In the District Court of the Fourth Judiciul District

of the Territorjj of Arizona, IfjiriiKj <nid E.rer-

eisiny the Powers and Jurisdiction of a Court

of BanJiruptcij.

Ill the Matter of THE AMELJICAN COPPER
COMPANY,

Bankrupt.

Motion to Strike Stockholders' Petition.

Before Honorable K\[ClIAin) E. SLOAN, Judge of

said Court:

Come now G. W. Aminnn.s, Brisley Drug Com-

pany, C. Frank Bougliton, 1?. H. Burmister & Sons

Company, Bnrnham-Hanna-MnngerDry Goods Com-

pany, AYilliam Barton, J. K. Burnhain, F. W. Braun

Company, Byron Jackson Madiine Works, Corl>in &

Bork, Fairbanks-Morse & Company, A. J. TTead, W.

E. Hollingsliead, TTawkins & Boss, .\ndrew Ifkcn, Ar-

thur S. Kiml:)erly, James H. Killougli, J. C^eorge Ley-

ner Engineering Works, J. J. ^Furray, Meese & Gott-

fried Comjnmy, F. H. Mattledge, ]\[artind('II, IFornc

& Company, K. B. Miner, New Enghmd National

Bank, Prescott Title Company, Owen ^^^ Pliilbrook,

ThePrescott Eleetrie Company, T. J. Hol)erts, Postal

Telegraph-Cable Company, I^liillips & Sons, J. D.

Pickles, Frank E. Stults, ,J. All)ert See, Stetson-

Preston' Company, A. Schilling Sc Coni})any, The

Lewin Meyer Coni])any, N'aHey Pride Creamery, O. A.

Van Dei'Iyn, Thomas \\ Wallace, .\. S. Whitesell,

Western Union Telegraph Company, W. C. Taber,
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Faxon & Swofford, Lee Fong, E. A. Fitter, Ferrotix

Brazing Company, and Westingiiouse Electric and

Mannfactnring Company, creditors, who, by the rec-

ords of this court in the above-entitled matter, have

proven and had iallowed against said bankrupt their

several debts, aggregating in the neighborhood of One

Hundred and Eight Thousand Dollars ($108,000.00),

and respectfully move this Honorable Court to strike

from its files the petition heretofore filed in this mat-

ter by Ben Blanchard and Howell Mining Company,

appearing as stockholders of said bankrupt, and in

support of their said motion said creditors respect-

fully show to the Court

:

1. That said Ben Blanchard and Howell Mining

Company, in their alleged character of stockholders

of said l^ankrupt, have no capacity to intervene in

the above-entitled matter.

2. That said alleged stockholders, in their char-

acter as such, are strangers to the above-entitled

bankruptcy proceedings.

Wherefore, said creditors pray:

1. That said petition be stricken from the files of

this court

;

2. That the order to show cause heretofore issued

l)y this Court ui^on said petition be vacated, annulled

and set aside;

3. For tlieir costs in this behalf expended and

such other and different relief as may appear to the

Court proper in the premises.

HAWKINS & ROSS,
Attorneys for said Creditors.
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[Endorsed]: Filed May 24, 1905, at 9:30 o'clock

A. M. J. M. Watts, Clerk.

[Exhibit ''E" to Petition for Review.]

In the District Conrt of the Fourth Judicial District

of the Territory of Arizona.

IN BANKRUPTCY.

In the Matter of THE AMERICAN COPPER
COMPANY,

Bankrupt.

Order [Denying Petition of Ben Blanchard et al.,

etc.].

The Court having considered upon reading and

filing the foregoing petition, and having considered

the application of Ben Blanchard and Howell Min-

ing Company herein for a separate order and ruling

of this Court upon the demurrer to the petition of

said Blanchard and Howell Mining Company, ap-

pearing as alleged stockholders of said bankrupt,

filed on March 25, 1905, finds that said two petitions,

as referred to in the foregoing, were heard l)y the

Court together, and were substantially identical and

were supported by the same affidavit asking the same

relief, both as stockholders and as creditors, and

that the decision of the Court rendered on the 19th

day of December, 1905, was intended by the Court

and did determine all issues of law ])r('sented to it

by both of said petitions on behalf of Ben Blanchard

and Howell Mining Company to the denmrrers there-

to, and said petition as stockholders has not been un-
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der advisement by this Court since that time and was

wholly decided by this Court at that time ; that from

the date of said decision to the present time no sug-

gestion has ever been made to this Court by counsel

on either side that anything remained in dispute in

connection with said petitions or either of them. That

it was intended l3y the Court in its said decision to

dispose of all the issues and matters theretofore sub-

mitted and pending arising under said petitions and

the demurrers thereto, and that if the minute entry

of December 19th, 1905, appertaining thereto does

not in form and effect dispose of the application to

set aside the adjudication of bankruptcy heretofore

made in these proceedings as prayed for in both said

petitions, then such failure and omission to dispose

of both said petitions were the result of inadvertence

and mistake; that inasmuch as a mine pro tunc order

might result to the disadvantage of petitioners in de-

nying them the full benefit and right of appeal,

—

It is ordered as of this day that in accordance with

the decision of the Court heretofore made and filed,

the application made by Ben Blanchard and the

Howell Mining Company for an order setting aside

the order of adjudication of bankruptcy heretofore

made and for other relief as prayed in the petitions

heretofore filed by them, is denied, and the petition

of Benjamin Blanchard and the Howell Mining

Company, in which they allege themselves to ])e

stockholders of the American Copper Company, is

ordered dismissed, together with the petition of the
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same parties in which they alleged themselves to }3e

f-reditors of the said American Copper Company.

Done in open conrt this 27th day of April, 1909.

RICHARD E. SLOAN,

Jndge.

[Endorsed]: Filed at 4 o'clock P. M. Apr. 27,

1909. J. M. Watts, Clerk.

[Exhibit *T" to Petition for Eeview.]

Decision of Trial Court.

Title of Conrt and Canse Omitted.

On the 25th day of Jannary, 1905, a petition signed

hy certain creditors of the American Copper Com-

pany, a corporation, was filed in this conrt praying

that said corporation be declared bankrupt upon the

ground that it had, within four months prior there-

to, made a general assignment of all its property for

the benefit of its creditors.

On the 7th day of February, 1905, a judgment by

default was entered adjudging said American Cop-

per Company a bankrupt, whereupon the case was

referred to the referee for further proceedings.

On tlie 25th day of March, 1905, Benjamin Blan-

chard and theHowell Mining Company, a corporation,

petitioned the Court for an order vacating and set-

ting aside the default and judgment theretofore en-

tered in the cause and all subsequent orders and pro-

ceedings had under said judgment. The grounds

assigned in the petition for the relief prayed for were

that at the time of the filing of the petition in bank-

ruptcy the American Copper Company was and ever
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siiipe has been solvent ; that the jDetition praying for

the adjudication of bankruptcy failed to allege the

commission of any act of bankruptcy on the part of

the corjDoration ; that the conveyance charged in said

petition to have been an act of bankruptcy was not

a general assignment for the benefit of creditors, and

further, that no other act of bankruptcy was or had

lieen committed by the corporation. The petition

further charged that the application for the adjudi-

cation of bankruptcy against the corporation was the

result of a fraudulent conspiracy on the part of the

officers of the corporation.

With the petition was filed the affidavit of Ben-

jamin Blanchard in support of the allegations there-

of. There was also attached to and made a part of the

petition the conveyance referred to in the creditor's

petition. This conveyance is in form a deed of trust,

and was made and entered into on the 4th day of No-

vember, 190-1:, by and between the American Copper

Company and Rollins M. Hockaday, trustee, and con-

vej^ed all the property of the grantor to said Hock-

aday to secure the payment of a number of promis-

sory notes aggregating the sum of $121,100.00 ; many

of these notes were dated prior to the execution of

the trust deed, the others bear even date therewith.

The proceedings in the case and the record before

the Court show that the American Copper Company

was, at the time of the institution of these proceed-

ings, insolvent. The only question for determina-

tion is whether or not the record shows that an act
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of bankruptcy had been committed within four

months prior to the filing of tlie creditor's petition.

The conveyance made b}^ the American Copper

Company to Hockaday as trustee is before tlie Court

on this application. A cursor}^ examination makes

it evident that it was not in effect or even in terms

a general assignment for the benefit of creditors, it

was, however, a conveyance of the property of the

corporation in trust for the purpose of securing cer-

tain creditors of the corporation. It was, in effect, a

mortgage of all the i^roperty of the corporation to

secure, among others, holders of the notes of the cor-

poration executed prior to this conveyance.

It has l)een held that a corporation which is at the

time insolvent and which mortgages its property to

secure a i^re-existing indebtedness, commits an act of

liankruptcy by preferring the creditors so secured

over other creditors.

In re Wright Luml)er Company, 114 Fed. Uep.

1011.

While, therefore, the specific act of bankruptcy

complained of l)y the petitioning creditors is not

shown to have been committed, it does appear that

another act of liankruptcy was, by said conveyance,

committed ])y tlie corporation. The variance is one

which may be cured by amendment. The showing,

therefore, appears to the Court to be insufficient for

tlie vacation of the default and the setting aside of

the judgment of adjudication, inasmuch as it would

be unavailing to the petitioners, Blanchard and How-

ell Mining Company, for the reason that by an
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amendment made to the creditor's i)etition another

judgment of like effect to the former wonld be en-

tered upon the hearing of the cause.

If it did not appear that the American Copper

Company was insolvent, or if it appeared that no

act of bankruptc.y had in truth been committed by

the corporation, the Court would feel that it was in

duty bound to set aside the order of adjudication,

Init where the contraiw appears and it is shown that

the corporation was not only insolvent, but had in

truth committed an act of bankruptc}' ; the fact that

the petition alleged no other act of bankruptcy than

that w^hich was committed amoimts to a mere irregu-

larity which does not call for the relief prayed for in

this proceeding.

The application is denied.

RICHARD E. SLOAN,

Judge.

[Endorsed] : Filed at o'clock M., Dec.

19, 1905. J. M. Watts, Clerk.

[Endorsed]: No. 1722. United States Circuit

Court of Appeals for the Ninth Circuit. Ben Blan-

chard and The Howell Mining Company, Stockhold-

ers of The American Copper Company, Petitioners,

vs. G. W. Ammons, Brisley Drug Company et al..

Creditors of The American Copper Company, Bank-

rupt, Respondents. In the Matter of The American

Copper Company, Bankrupt. Petition for Revision.
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Upon Petition for Eevision Under Section 24b of

the Bankruptcy Act of July 1, 1898, to Eevise in

Matter of Law the Proceedings of the District Court

of the Fourth Judicial District of the Territory of

Arizona.

Filed June 7, 1909.

F. D. MONCKTON,
Clerk.
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At a stated term, to wit, the October term, A. D. 1909,

of the United States Circuit Court of Appeals

for the Ninth Circuit, held at the courtroom,

in the City and County of San Francisco, on

Monday, the seventh day of February, in the

3^ear of our Lord one thousand nine hundred and

ten; Present: The Honorable WILLIAM B.

GILBERT, Circuit Judge; Honorable ER-

SKINE M. ROSS, Circuit Judge; Honorable

WILLIAM W. MORROW, Circuit Judge.

No. 1722.

BEN BLANCHARD and THE HOWELL MIN-
ING COMPANY, Stockholders of the Ameri-

can Coj)per Company,

y.

Petitioners,

G. W. AMMONS, BRISLEY DRUG COMPANY.
et al.. Creditors of the American Copper Com-

pany, Bankrupt,

Respondents.

In the Matter of the AMERICAN COPPER COM-
PANY,

Bankrupt.

Order [Requiring the Petitioners to Supplement

Their Record of Petition for Revision].

It is ordered by the Court that the petitioners sup-

plement their record of petition for revision now on

file in this court by furnishing a copy of the petition

filed b}^ petitioners' in intervention as creditors, re-

ferred to by the lower court in its order dated April

27, 1909, denying the petition of Blanchard et al.
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(pages 50, 51 and 52 of the Transcript), together

with any exhibits that were attached to said petition

and made a part thereof in the lower court; also

any af&davits filed with said petition ; also a copy of

the niinnte entry of the lower court pertaining to the

bankruptcy matter herein involved, dated and en-

tered December 19, 1905; said minute entry being

the same referred to in the aforesaid order of the

lower court dated April 27, 1909, page 51 of the

Transcript now on file.

Petitioners are hereb}^ granted twent}^ days from

February 7, 1910, in which to file the papers herein-

before referred to.

[Petition of Benjamin Blanchard and The Howell

Mining Company to the District Court to Vacate

the Default of The American Copper Company,

etc.]

In the District Court of the United States for the

Fourth District of the Territory of Arizona,

Having and Exercising the Powers and Jurisdic-

tion of (I Court of Bankruptcy Under the Laws

of the United States.

IN BANKRUPTCY.
In the Matter of the A]\[ERICAN COPPER COM-

PANY,
Bankrupt.

To the Honorable R. E. SLOAN, Judge of said

Court

:

The petition of Benjamin Blanchard and of How-
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ell Mining Company, a corporation, respectfully

shows to this Court:

I.

That Howell Mining Company is a corporation

duly created, organized and existing under the laws

of the Territory of Arizona; that said Benjamin

Blanchard is a resident of the city of Kansas City,

State of Missouri, and that American Copper Com-

pany is a corporation duly created, organized and

existing under the laws of the Territory of Arizona.

II.

That your petitioners are creditors of said Amer-

ican Copper Company, owning and holding provable

claims against said American Copper Company in

the sums of $9,000 and $4,000, or thereabouts, re-

spectively, as follows, to wit: For moneys loaned,

advanced to or paid out for said American Copper

Company, at its special instance and request, by

your petitioner, Benjamin Blanchard, in the sum

of $4,000 or thereabouts, and on account of salary

due, owing and unpaid to him as general manager of

said American Copper Company, under express con-

tract, in the sum of $5,000, and for moneys loaned,

advanced to or paid out for said American Copper

Compan}^ by your petitioner, Howell Mining Com-

pany, upon open account, in the sum of $4,000, or

thereabouts.

III.

That heretofore, viz., on the 25th day of January,

1905, a petition in involuntary bankruptcy was filed

herein by the Prescott Electric Compan}^, R. H. Bur-
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mister and Sons Company, Martindell Horn & Co.

and A. J. Head, petitioning creditors therein, against

said American Copper Company, a corporation as

aforesaid, praying that said coi^poration be adjudi-

cated a bankrupt, and alleging that said corporation

had, prior to the filing of said petition, committed

certain acts of bankruptcy in said petition set forth

and alleged; and that thereu]3on such proceedings

were had and taken herein that an order was duly

made or given herein in and by this Court, on or

about the 7th day of February, 1905, adjudicating

and decreeing said American Copper Company a

corporation, a bankrupt.

IV.

That at or prior to the time of the filing of said

petition, said American Copper Company, the al-

leged bankrupt, was, ever since has been, and now is,

solvent, and that the petition herein praying for an

adjudication of bankruptcy against American Cop-

per Company, the respondent, does not allege or set

forth the conunission or permission of any act or acts

of bankruptcy by respondent ; that the transfer, con-

vej'ance, or instrument in writing alleged in said pe-

tition to have been made and executed by the respond-

ent and charged in said petition as an act of bank-

ruptcy was not, and is not, a general assignment for

the benefit of a creditor or creditors. That said re-

spondent, in or by said instrument, or otherwise, or

at any time, or at all, has not conveyed, transferred,

concealed or removed, or pennitted to be concealed,

or removed, any part of its property with intent to

hinder, delay, or defraud its creditors, or any of
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them. That said respondent, in or by said instru-

ment or otherwise, or at any time or at all, has not

transferred, while insolvent, any portion of its prop-

erty to one or more of its creditors with intent to

prefer such creditor or creditors over its other cred-

itors. That said respondent has not at any time suf-

fered or permitted any creditor to obtain a prefer-

ence through legal proceedings. That said respond-

ent has never at any time made a general assignment

for the benefit of its creditors, and has not applied

for a receiver or trustee for its property, and that

no receiver or trustee has ever been put in charge

of its property under the laws of a state, territory

or of the United States, except in this proceeding.

That said resj)ondent has never admitted in writing

or otherwise its inability to pay its debts and its

willingness to be adjudged a bankrupt on that

ground.

V.

That a majority of the directors and the President

and Secretary of respondent, in pursuance of a

fraudulent conspiracy, caused the petitioning cred-

itors to join in and cause to be filed herein said in-

voluntary petition in bankruptcy against said re-

spondent, and that said petition was caused to be

filed by them and said bankruptcy proceedings

against said respondent were caused to be instituted

by them by said persons fraudulently, and without

just or sufficient cause therefor, and in pursuance

of and in order to carry out a wrongful, fraudulent

and collusive scheme and agreement theretofore made
and entered into between the officrs and a majority
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of tlie directors of said corporation, the alleged bank-

rujDt, and for the purpose of wrongfully and fraudu-

lently harassing and annoying said, alleged bankrupt,

and acquiring its property and obtaining control

and i^ossession thereof, to the injuiy of your peti-

tioners and other creditors of the respondent corpo-

ration, all of which is more fully set forth in the affi-

davit of Benjamin Blanchard, one of your petition-

ers, attached hereto and marked Exhibit "A," and

which said affidavit is hereby made a part hereof.

"Wherefore, your i^etitioners ask and pray that an

order be made herein as follows

:

1st. Vacating and setting aside the default and

the order entering the default of American CojDper

Company
;

2nd. Vacating and setting aside the order or judg-

ment heretofore given or made herein declaring and

adjudicating American Copper Company a bank-

rupt, and all subsequent ordei^ relating thereto and

proceedings had herein;

3rd. Vacating and setting aside any order here-

tofore made herein for the sale of the property of

said alleged banl^:rupt or for a hearing thereon

;

4th. Permitting your petitioners to intervene

herein, and to plead to said involuntary bankruptcy

petition, and to file herein their answer and objec-

tion, or answers or objections to said petition and to

the prayer of said petition, and to contest the same.

That an order of this Honorable Court and under

the seal of this court, together with a subpoena, issue

herein, directing and requiring the creditors of

American Copper Company, who joined in and
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caused to be filed said involuntary bankruptcy pro-

ceeding against the respondent, the American Cop-

per Company, the respondent corporation, and any

and all persons interested herein as creditors or

otherwise, to appear at and before this court, as a

court of bankruptcy, to be holden at the courthouse

in Prescott, Yavai3ai County, Arizona, in the dis-

trict aforesaid, at a time to be fixed in or by said or-

der by this Court or a Judge thereof, then and there

to show cause, if any there be, why the prayer of

this petition should not be granted.

And your petitioners further pray that they may
be permitted, upon the hearing or trial of their said

petition, to produce witnesses in court, examine them

at such hearing or trial, and use their testimony

thereat and therein, and to present at and in said

hearing or trial such further or additional affidavits'

or proof as they may be advised, in support of their

said petition and in proof of the allegations contained

therein ; and that in the meantime and until the final

disposition of their said petition and matters here

presented, and the further order of this Court,

Thomas C. Job, Seferee in Bankruptcy herein, and

Rollins M. Hoekaday, Trustee in Bankruptcy herein,

be enjoined and restrained from in any w^ay proceed-

ing with the sale of the property of said alleged bank-

rupt, or in any petition, proceeding or proceedings,

filed, had or pending in connection vdth such sale,

or to obtain an order for such sale.
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Dated City of New York, State of New York,

March 18tli, 1905.

EGBERT E. MORRISON,
Attorney for Petitioners,

Residing at Prescott, Ariz.

THOMAS FITCH,
Attorney for Petitioners,

Residing at 42 Broadway, New York.

FRANCIS FITCH,
Attorney for Petitionei-s,

Residing at 42 Broadway, New York City.

State of New York,

County of New York,—ss.

Benjamin Blancliard, being first duly sworn, de-

poses and says, that he is one of the petitioners here-

in ; that he has read the foregoing petition and knows

the contents thereof, and that the same is true of his

own knoAvledge, except as to the matters therein

stated to be alleged on information and belief, and

as to such matters he believes it to be true.

BEN BLANCHARD.
Subscribed and sworn to before me this 18th day

of March, 1905.

[Notarial Seal] HENRY I. NEWELL,
Notary Public, Queens Co., N. Y.

Certft. filed in N. Y. County.

Certft. filed in N. Y. County.



vs. G. W. Ammons et al. 9

[Exhibit ''A" to the Petition of Benjamin

Blanchard and The Howell Mining Company to

Vacate the Default of the American Copper

Company, etc.]

In the District Court of the United States for the

Fourth Judicial District of the Territory of Ari-

zona, Having and Exercising the Powers and

Jurisdiction of a Court of Bankruptcy Under

the Laivs of the United States.

IN BANKRUPTCY.

In the Matter of THE AMERICAN COPPER
COMPANY,

Bankrupt.

State of New York,

City and County of New York,—ss.

[Affidavit of Benjamin Blanchard, Dated March 18,

1905.]

Benjamin Blanchard, being first duly sworn, on

Ms oath deposes and says

:

He is one of the petitioners named in the attached

petition. He is of full age and a citizen of the

United States of America, residing in the State of

Missouri. The corporation named in the proceeding

in bankruptcy, pending in the court entitled in the

attached motion is duly organized, -created and ex-

isting under the laws of the Territory of Arizona,

and was so created in the month of September, A. D.

1901. The business of said corporation was and is

generally defined to be the ownership and operating
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of mines and mineral lands and all other character

of real and personal property, including reduction

works for the treatment of ores. The capital stock

of said corporation was authorized to be five million

dollars, divided into five million shares of the par

value of one dollar each.

The corporation petitioner herein is now and ever

since the year 1902 has been a corporation under the

laws of the Territory of Arizona, authorized specif-

ically by its Articles of Incorporation to hold and

owTi' capital stock in other corporations created for

the same purposes as the respondent corporation.

Affiant, during all the times hereinafter named, ever

since has been and is now a director of the corpora-

tion respondent, a director and president of the said

Howell Mining Company, acted as vice-president and

was general manager of the corporation respondent

during all the times hereinafter named until and in-

cluding March 15th, A. D. 1905.

He has entire charge and control of the business

of the Howell Mining Company. In the month of

September, 1901, the said Howell Mining Company

was the owner of the greater and most valuable part

of the real property and mining claims now owned

and possessed by the respondent corporation.

Said Howell Mining Company sold said property

in the year 1901 to the respondent corporation in

consideration of the entire capital stock of respond-

ent corporation, viz., five million shares of full paid

capital stock. For the purpose of enabling respond-

ent corporation to raise money from the general

public by selling a part of said stock, for the pur-
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pose of developing and improving said property and

erecting buildings, mills, smelters and otlier reduc-

tion works, said Howell Mining Company trans-

ferred to Robt, B. Insley and respondent at various

times, prior to December, 1904, an aggregate of

1,750,000 shares of said capital stock; under the

terms of said transfer, the same or sufficient thereof

for the contemplated purposes was to be sold and

the balance held for the benefit of the donor. Dur-

ing the years 1901, 1902, 1903 and 1904, there was

actually sold by the officers of respondent corpora-

tion of said donated stock, erroneously termed
'

' Treasury Stock, '

' in excess of 650,000 shares, for a

total aggregate selling price in excess of $400,000,

four hundred thousand dollars, which sum of money

was deposited in the treasury of the corporation re-

spondent, and under the order of its Board of Di-

rectors and by affiant as general manager expended

judiciously, and mth business judgment in the de-

velopment and betterment and improvement of the

mining property of the corporation respondent and

the erection and maintenance of machinery and ore

reduction works upon the property of said company.

Large blocks of said stock were sold and readily

marketable, and had an actual valuation for sale in

open market of one dollar per share, until about the

month of June, 1904, and until the fraud, scheme

and conspiracy herein specified had resulted in pro-

ducing a public belief in the insolvency of the re-

spondent corporation, and depreciating the value

of said stock for sale purposes. The directors of

said company representing to this affiant, as gen-
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eral manager, that ample funds from the sale of said
stock would be supplied as fast as needed, caused
this affiant to continue the employment of large
numbers of laborers and miners, and the continued
improvement and betterment of the property of the
company.

In or about the month of June, 1904, and in pur-
suance of said conspiracy and fraud, sales of said
stock were suspended and rendered difficult.

That at said time and prior thereto the directors
of said corporation respondent consisted of affiant,

Arthur S. Kimberly, T. J. Roberts, T. P. Wallace^
Prank Paxon and O. ^Y. Philbrook and J. R. Burn-
ham, who was then, and is now, the president of said
company.

In order to raise money to pay said indebtedness
and continue said development and betterment, said
directors loaned sums of money to said coiporation,
and borrowed various sums of money, all on the
notes of said company, aggregating an amount in ex-
cess of seventy-five thousand dollars, the principal
part of which was loaned by said directors. That at
said time there was, ever since has been, and now is,

in the treasury of said corporation, available for
sale and in excess of one million three hundred thou-
sand shares of the capital stock of said company,
so donated by the Howell Mining Company.
At said time said note-holders refused tJ loan said

money, unless said Howell Mining Company depos-
ited with them capital stock of said company re-
spondent, owned by it, as collateral security for the
payment of said loans, in excess of four hundred
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thousand shares, which stock said Howell Mining

Company so deposited as such collateral security,

and which is still held by said note-holders.

In NoA^ember, 1904, the Howell Mining Company

was, ever since has been, and now is, the holder and

owner of at least two million shares of the capital

stock of the respondent corporation ; at the same time

and now said corporation respondent, possessed in

its treasury, subject to sale, for its benefit as afore-

said at least one million three hundred thousand

shares of said capital stock.

In November, 1904, there had been sold to divers

and sundry persons, several hundred in number and

resident in widely separated parts of the United

States, an aggregate of exceeding 650,000 shares of

said capital stock, for a purchase price paid to the

corporation respondent and expended for its benefit

in excess of four hundred thousand dollars.

In November, 1904, ever since and now, as affiant

is informed and believes, and so alleges, the directors

and officers of said corporation held and owned about

the following respective numbers of shares, viz.: J.

K. Burnham, 41,000 shares; Arthur S. Kimberly,

250,000 shares; T. J. Roberts, 90, 000 shares; Frank
A. Fuxon, 24,000 shares; P. W. Philbrook, 40,000

shares ; T. P. Wallace 7,100 shares.

A much larger part than the majority of the stock

held by each one of said persons was not paid for in

money by them, but was received by them as their

interests in the property as held by the Howell Min-
ing Company, with the exception of the stock held

by T. P. Wallace. The said J. K. Burnham re-



14 Ben Blanchard et al.

ceived about 33,000 shares of said stock from the

Howell Milling Company for consenting to serve

and serving as president for two years of the Amer-

ican Copper Company.

In November, 1904, ever since and now, affiant was

and is the holder and owner of 31,000 shares of the

capital stock or said respondent.

In November, 1904, for the avowed purpose of

depriving said corporation of its property and vest-

ing it in a corporation to be created, controlled and

owned by them, and depriving this affiant and said

Howell Mining Company of all interest in said prop-

erty as stockholders and rendering their said stock

worthless, a majority of the directors of said re-

spondent corporation, at the direction and under the

domination and control of the president, J. K. Burn-

ham and the secretary, Arthur S. Kimberly, at a

meeting of the Board of Directors of said corpora-

tion, caused said board to pass a resolution author-

izing the president and secretary as the act of the

company to execute a certain document assigning

and convejdng the property of the company to a trus-

tee, a true copy of which is attached to this affidavit

and made a part hereof. That said instrument was

executed and delivered without the consent, knowl-

edge or approval of the majority of the stockholders

of said compan.v, without authority from stockhold-

ers at any stockholders' meeting; that the greater

part of the indebtedness thereby alleged to be se-

cured is held by the president, secretary and directors

of said company, the item of $30,000 therein men-

tioned to be due Rice R. Miner, as affiant is informed
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and believes, and so alleges, being in fact due to J.

K. Burnham, who is tlie father-in-law of Rice R.

Miner. That the thirty-two notes of $1,000 each,

payable to bearer therein mentioned, have not been

negotiated or sold in excess of $16,000, as affiant is

informed and believes, and so alleges : That said in-

strmnent is not in form or substance, and not in-

tended to be, a general assignment for the benefit of

creditors, and the trustee and grantee therein named

received no possession of the property.

Said instrument is in form and substance an in-

strument to secure the payment of indebtedness; it

was not intended to prevent other creditors from

collecting their demands. In pursuance of said con-

spiracy, said officers and directors intended to per-

sonally pay the claims of all creditors not therein

included; but intended to utilize the power of sale

expressed in said instrument as a quick and certain

method of selling all the property en masse and ac-

quiring the same by purchase for themselves and

well knowing that at a public sale of property of the

great magnitude and of the character of the prop-

erty herein involved, no bids would probably be of-

fered adequate to the real value or in excess of the

amount claimed to be due under the deed of trust,

and that they would be able to purchase the property

en masse for the face of the alleged indebtedness.

In pursuance of such conspiracy, one Roland M.
Hockaday, son-in-law of said J. K. Burnham, under

the dominion and control of J. K. Burnham, and

then an actual resident of Kansas City, Missouri,

was named as the trustee or grantee in said instru-
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ment. The said conspirators being advised that such

contemx3lated procedure would be resisted by legal

action, and wrongfully intending to further said pur-

poses, caused said Eoland M. Hockaday to remove

to and become a resident of the Territory of Ari-

zona ; they caused their agents to induce Martindell,.

Home & Co., Prescott Electric Compan}^, E. H. Bur-

mister Sons Co. and Head & Co., citizens of the Ter-

ritory of Arizona, and creditors of said respondent

corporation to an amount barely in excess of five

hundred dollars, to present to this Honorable Court

a petition asking that said corporation respondent

be adjudged an involuntary bankrupt, and in due

course said Eoland M. Hockaday was named as Trus-

tee in Bankruptc}^

Knowledge of said insolvency proceedings was

only communicated to and gained by affiant on Feb-

ruary 11th, 1905, and the same was suppressed and

concealed from him by his codirectors. That ser-

vice of process of this Honorable Court on said peti-

tion, in pursuance of said conspiracy, was made on

A. S. Kimberly, secretary of said corporation and

one of said conspirators, who suiDpressed knowledge

of such service and the institution of such proceed-

ings from stockholders. That in pursuit of said con-

sj)iracy, said officers and directors refrained and

caused attorneys who had acted for the corporation

to refrain from making any defense to such applica-

tion. Upon such application, the default of the re-

spondent was entered and an adjudication in banlv-

ruptcy on default given, rendered and made. There-

after and in further pursuance of said consjuracy.
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an appraisement was made of tlie property of the

company and the same was at the instance of said

cons^Dirators appraised at an approximate total of

seventy-four thousand dollars. Thereafter in pur-

suance of said conspiracy, an order of sale of said

property was set for hearing March 4, 1905; that

of all the said proceedings affiant and the officers of

the Howell Mining Company were in entire igno-

rance and were purposely kept so by the conspirators,

and affiant was not apprised of the same until a few

days before the 4th of March, 1905. Upon being

apprised of the same, affiant applied for and ob-

tained an order through counsel postponing the hear-

ing of said application for the order of sale until the

25th day of March, 1905.

In further pursuit of said conspiracy upon a pre-

tended notice to the directors of one day, said con-

spirators, viz., J. K. Burnham, A. S. Kimberly, T.

P. Wallace and T. J Roberts, pretended to hold a

meeting of the Board of Directors of said corpora-

tion in the city of New York on March 16, 1905, at

which meeting affiant was present, but refused and

declined to vote, and protested against the adoption

of the resolution hereinafter referred to

At said meeting said directors proceeded to elect

themselves as officers of said corporation for the next

fiscal 3^ear. At said meeting, for the purpose of

legally preventing said corporation from entering

an appearance in and defending these bankruptcy

proceedings, the said directors wrongfully declared

by resolution that the proceedings in bankruptcy

were for the best interests of said corporation and
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the stockholders thereof, and was the most equitable

method of selling the ]3roperty of the corporation to

pay its debts.

That in said resolution said directors failed to de-

clare that said corporation was in fact insolvent.

This affiant avers that at the time of the execution of

said deed of trust, at the time of the filing of said

petition in bankruptcy, and at each and all of said

times the said corporation was, ever since has been

and now is solvent and abimdantly able to pay its

debts; that the fair value as well as the original cost,

of the trade fixtures of said corporation, upon its

property in Yavapai County, Arizona, consisting of

mining tools, supplies, machinery and buildings, ex-

ceeds $100,000, and that the actual value of its mines

and mining 23roperty, estimated upon the recoverable

value of the actual ore developed and in sight, in its

mines, exceeds One million dollars.

That at divers and sundiy times and at divers and

sundry places, and during the years 1903 and 1904,

the said conspirators, as officers and directors of said

corporation, have given forth and maintained, hav-

ing full knowledge of the facts that the property of

said corporation, had and has a value exceeding Five

millions of dollars, and that the said officers and

directors have personally sold to divers and sundry

persons, upon such representation of value, large

blocks of the capital stock of said corporation, at a

price of One dollar per share, for the benefit of the

treasury of the corporation.

That affiant and said Howell Mining Company

are creditors of said respondent corporation in large
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amounts, upon provable debts and claims, based upon

open book accounts, viz. : Howell Mining Company
to an amount exceeding $4,000, upon an open ac-

count, showing such indebtedness upon the books of

account of respondent corporation, for money ad-

vanced. The exact amount thereof is unknown to

affiant, who is unable to specif}" the exact amount, the

said books being in the possession of said conspira-

tors. Said respondent is indebted to affiant in the

sum of $5,000, due him for services as general man-

ager, upon an express contract, the amount of which

said corporation agreed to pay, but which has not

been paid. Said corporation is further indebted to

affiant upon an open account relating to the manage-

ment of the business of said corporation and his dis-

bursements of m^oney in and about said business,

while general manager, and during the year 1904, the

balance upon which in favor of affiant will exceed

the sum of $4,000, over and above all offsets and

counterclaims, which is due, owing and unpaid.

That affiant as president of the Howell Mining

Comj)any, and on his own behalf, as creditors of said

respondent, and as stockholders of said respondent,

and for the benefit of all other stockholders who may
desire to join herein, has fully and fairly stated to

counsel, viz., Hon. Thomas Fitch and Francis Fitch

and Hon. Eobert E. Morrison, the facts of the case

and all the facts relating to the affairs of said cor-

poration and said conspiracy, and said deed of trust,

and these proceedings in bankruptcy, and is by them

advised and verily believes, that as such creditors and

on behalf and for the benefit of said corporation as
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stockholders, these petitioners have and can and will

maintain a good and sufficient defense to the allega-

tions and issues set forth in the original petition for

an adjudication in bankruptc}^ filed herein.

BEN BLANCHAED.
Sworn to and subscribed before me, a notary pub-

lic, of the County of Queens, in the State of New
York, duly commissioned and sworn, my certificate

being duly filed in the Offices of the County Clerk,

of the Counties of Queens and New York, in the

State of New York. The foregoing affidavit consist-

ing of 10 pages were subscribed and sworn to before

me, person and personally, by the said Benjamin

Blanchard, this March 18th, 1905.

Witness my hand and notarial seal this March

18th, 1905.

[Notarial Seal] HENEY I. NEWELL,
Notary Public, Queens Co., N. Y.

Certft. filed in N. Y. County. Certft. filed in N.

Y. County.

[Exhibit **A"—Deed of Trust, Dated November 4,

1904, Between The American Copper Co. and

Rollins M. Hockaday.]

American Copper Company

to

B. M. Hockaday, Trustee.

This deed of Trust, made and entered into this

fourth day of November, 1904, by and beteween The

American Copper Company, a corporation duly or-

ganized and existing under and by virtue of the laws

of the Territory of Arizona (hereinafter called Com-
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pany), the party of the first part, and Rollins M.

Hockaday, Trustee, of Kansas City, Missouri (here-

inafter called Trustee), party of the second part.

Witnesseth : The party of the first part, in consid-

eration of the debts and trust hereinafter mentioned

and created, and the sum of One Dollar ($1.00) to

it paid by the party of the second part, the receipt of

which is hereby acknowledged, does by these presents

grant, bargain, and sell, convey and confirm unto the

party of the second part, all and singular the follow-

ing described real estate and mining propert}^ situ-

ate, lying, and being in the Big Bug Mining District,

in the County of Yavapai, in the Territory of Ari-

zona, to wit

:

Those certain mining claims and premises known

as the Western Copper, Bonanza, Sure Thing, East-

ern Copper, Copper Chief, Iron King, Lime Rock,

Copper Platter, Copper Prince No. 1, Copper

Prince, Copper Mount, Copper Van, Copper Prince

No. 2, New Road, Copper Reade, Copper Peach,

Copper Princess, Copper Road, Copper Dyke and

Copper Produce, lode mining claims, designated by

the Surveyor General as Lot Number 1714, embra-

cing a portion of sections fifteen, sixteen, twenty-one,

twenty-tvs'O and twenty-eight, in Township Thirteen

North of Range One East, Gila and Salt River Meri-

dian, United States Patent wdiereof is dated the 16th

day of May, 1904, and of record in Book 69 of Deeds,

pages 178 to 191, Records of Yavapai County, Ari-

zona, and for further full and particular description

of said mines and mining claims, reference is hereby

made to the said United States Patent and the said
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record thereof, together with all the dix)s, spurs and

angles, and also all the metals, ores, gold and silver-

bearing quartz, rock and earth therein, and all rights,

privileges and franchises thereto incident; append-

ant and appurtenant, or therewith usually had and

enjoyed; and also all and singular the tenements,

hereditaments and appurtenances thereto belonging

or in anywise appertaining, and the rents, issues and

profits thereof; and also all the estate, right, title,

interest, property, possession, claim and demand

whatsoever, as well in law as in equity, of the said

13arty of the first part, of, in, or to the said prem-

ises and every part and parcel thereof, with the

appurtenances. And also all mills, assay offices, ma-

chinery, pipe lines, pumping plant, and pmnping

station, property, hoists, mining implements, and

projDerty of every kind, character and description,

owned, held, used and enjoyed in connection with the

above-described mining j)i'operty and premises.

Also those three mining claims situate in the Agua

Fria Mining District in Yavapai County, Arizona,

known as the "Gold Flood" mining claim, notice of

location whereof is in Book 69 of Mines, on page 471

;

''Gold Spring" mining claim, notice of location

whereof is recorded in Book 69 of Mines at page 472

;

and the "Gold River" mining claim, notice of loca-

tion whereof is recorded in Book 69 of Mines at page

473; same being records of the county recorder of

Yavapai County, Arizona. xVnd any and all other

mines and mining rights owned by the party of the

first part in Yavapai County, Arizona; and also all

and singular the tenements, hereditaments and ap-
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I)urteiiances thereto belonging or in any wise apper-

taining, and the rents, issues and profits thereof;

and also all the estate, right, title, interest, property,

possession, claim and demiand whatsoever, as well in

law as in equity, of the said party of the first part of,

in or to the said premises, and every part and parcel

thereof, and the appurtenances.

Also all personal property of every kind, char-

acter and description owned, used, had and held by

said Compam", in and upon an}^ of the premises

hereinbefore described, of every kind and character

and description whatsoever. And it is covenanted

and agreed that said personal property herein con-

veyed, or intended to,be conveyed in all of the per-

sonal property owned by said company used in con-

nection with the operation of said mines and mining

claims in Yavapai County, Arizona ; and it is hereby

covenanted that the same shall be deemed real estate

for all the purposes of this instrument, and shall be

held and taken to be fixtures and appurtenances of

the mortgaged premises and as a part thereof, and

may be used and sold therewith.

The party of the first part hereby warrants the

title to said property to be free and clear of all en-

cumbrances of whatsoever character or kind, and

coveriants that it has good and perfect title to the

property hereby conveyed.

TO HAVE AND TO HOLD the same with the ap-

purtenances to the said party of the second part, and

to his successor hereinafter designated and to the

assigns of him and his successor forever, in trust

however, for the following purposes

:
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Whereas, tlie said Compaiw did at the date herein

mentioned, make and deliver its certain promissory

notes for the amonnts as follows, to wit

:

On Jnne 9th, 1904, one promissory note, due Octo-

ber 9th, 190-1, to Eice R. Miner, for $30,000.

One promissor}^ note dated June 9th, 1904, to T.

P. Wallace for $5,000, due October 9th, 1904.

One promissory note dated June 9th, 1904, to T. J.

.Roberts, for $5,000.00, due October 9th, 1904.

One promissory note of the said date, June 9th,

1904, to J. K. Burnham, due October 9th, 1904, for

$5,000.

One promissory note dated June 9th, 1904, to the

Burnham, Hanna Hunger D. G. Co., for $5,000, due

October 9th, 1904.

One promissory note dated June 28, 1904, to

Faxon & Swofford, as trustees, due October 28th,

1904, for $12,500.

One promissor}^ note dated June 28th, 1904, to

Wm. Barton, due October 28th, 1904, for $2,500.

One promissory note dated September 15th, 1904,

to Andrew Icken for $1,000 due December 15th, 1904.

One promissory note dated September 15th, 1904,

to W. C. Taber, due December 15th, 1904, for $1,000.

One promissory note dated September 15th, 1904,

to E. A. Fitter, due December 15th, 1904, for $1,000.

One promissory note dated September 15th, 1904,

to F. H. Mattlage, due December 15th, 1904, for $500.

One promissory note dated September 15th, 1904,

to O. A. VanDerlyn, due December 15th, 1904, for

$500.



vs. G. W. Ammons et al. 25

One promissory note dated September 15th, 1904,

to W. E. Hollingshead, due December 15th, 1904, for

$500.

One promissory note dated September 15th, 1904,

to J. D. Pickles, due December 15th, 1904, for $500.

One promissory note dated September 15th, 1904,

to A. S. Whitesell, due December 15th, 1904, for $500.

One promissory note dated September 15th, 1904,

to J. Albert See, due December 15th, 1904, for $500.

One promissory note dated October 27th, 1904, to

Faxon, Hunger, Philbrook, Richards and Burnham,

due December 27th, 1904, for $5,000.

One promissory note of even date herewith, due

thirty days from date, to Thomas P. Wallace, for

$1,000.

One promissory note of even date herewith to

Thomas J, Roberts, due thirty days from date for

$1,000.

One promissory note of even date herewith to J.

K. Burnham, due thirt}^ days from date for $300.

One promissory note of even date herewith to

Burnham, Hanna, Munger D. G. Co., due thirty

days from date for $7,500.

And one promissory note of even date herewith to

Arthur S. Kimberly, due thirty days from date for

$2500.

And thirty-two notes of even dates herewith for

$1,000, each payable to bearer due on demand.

Each and all of said notes bearing interest at the

rate of six per cent per annum from the date thereof.

Now, if the said note and interest thereon be paid

when due, then these presents shall be void and the
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propert}^ herein conveyed shall be released, at the

cost of the party of the first part, but if default be

made in the payment of said notes, or any part

thereof ; or any of the interest thereon when due, then

all of the said notes shall become due and be paid as

herein provided, and this deed shall remain in full

force; and the said party of the second part or in

case of his death, inability or refusal to act then the

(then) Sheriff of the said County of YavaiDai, Ari-

zona (who shall thereupon become his successor in

this trust for the purpose and objects of these pres-

ents, and with all the powers, duties and obligations

thereof) may proceed to sell the property hereinbe-

fore described and any and every part thereof, at

jDublic vendue to the highest bidder, at the north

front door of the courthouse at Prescott, Arizona, in

the County of Yavapai aforesaid for cash, first giv-

ing thirty (30) days public notice of the time, terms

and place of sale, and of the property to be sold, by

advertisem^ent in some newspaper printed and pub-

lished in Prescott, Arizona, which publication shall

be at least once a week for four consecutive weeks

next preceding such sale, and from tilue to time to

adjourn such sale in his discretion and without fur-

ther notice to hold such a sale or adjourned sale, and

upon any sale or sales hereunder, to make, execute,

and deliver to the purchaser or purchasers of the

premises, estate, property, rights, and franchises so

sold, a good and suificient deed or deeds for the same

which sale shall be a perpetual bar, both in law and

in equity, against the American Copper Company,

and all persons and corporations lawfully claiming
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or to claim by, througli or under it, and, upon the

making of such sale the principal of all notes hereby

secured and then outstanding shall forthwith become

due and payable, anything in said notes to the con-

trary notwithstanding and upon the making of any

such sale, the said Trustee shall apply the proceeds

thereof as follows, to wit:

1. To the pa}Tnent of the costs and expenses of

such sale or sales, including a reasonable compensa-

tion to such trustee, his agents, attorneys and counsel,

and all expenses, liabilities and advances made and

incurred by such trustee in managing and maintain-

ing the property hereby conveyed and all taxes and

assessments superior to the lien of these presents.

2. To the payment of the whole amount of princi-

pal and interest which shall then be owing or unpaid

upon the note secured hereby, without any prefer-

ence or priority whatever whether the said principal

by the tenor of said notes, be then due or yet to be-

come due; and in case of the insufficiency of such

proceeds to pay in full the whole, amount of such

principal and interest owing and unpaid upon the

said notes, then to the payment of such principal and

interest pro rate, without preference or priority, but

ratably to the aggregate amount of such principal

and accrued and unpaid interest.

3. To pay over the surplus if any, to the Ameri-

can Copper Company, its successors or assigns.

All of the notes herein secured and above described

shall stand upon a parity so that each holder thereof

is alike secured pro rata by this instrument and no

right of action shall exist in any holder of said notes
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under this Deed of Trust, but all the rights under

this deed, including that of foreclosure if desired to

be exercised, shall rest exclusively in the trustee

herein named or his successor. The trustee is hereby

vested with discretion to determine whether the

power of sale shall be exercised in case of default,

but if he shall be required to sell under the terms of

this instrument whenever a majority in amount of

the debts secured hereby shall demand of him so to

do.

The said party of the second part covenants faith-

fully to perform the duties herein created.

IN WITNESS WHEREOF, The said party of

the first part has caused these presents to be signed

by its President, and its corporate seal to be here-

unto affixed, attested by its Secretary, being author-

ized so to do by resolution of its Board of Directors,

and the second party has signed these presents, on

the day and year first above written.

[Corporate Seal]

THE AMERICAN COPPER COMPANY,
By J. K. BURNHAM,

President.

ROLLINS M. HOCKADAY,
Trustee.

Attest: ARTHUR S. KIMBERLY,
Secretary.

State of Missouri,

County of Jackson,—ss.

Before me. Amy Z. Cruise, a Notary Public in and

for said Countv and State, on this day personally
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appeared J. K. Burnliam to me known to be the

President, and Arthur S. Kimberly, to me known to

be the Secretary of the American Copper Company,

a corporation, and each being by himself duty sworn

did depose and says that he knew the corporate seal

of said corporation, and that the seal affixed to said

instrument was such corporate seal, and it was so

affixed and the foregoing instrument executed by

authority of a resolution of the Board of Directors

of said corporation, and that he had signed his name
thereto by like order; and they each acknowledged

to me that said corporation executed the foregoing

instrument for the consideration and purposes

therein expressed.

Given under my hand and seal of office this 5th day

of November, A. D. 1904.

[Notarial Seal] AMY Z. CRUISE,
Notarj^ Public.

My commission expires August 10th, 1907,

State of Missouri,

County of Jackson,—^ss.

Before me, Amy Z. Cruise, a Notary Public in and

for said County and State, on this day personally

appeared Rollins M. Hockaday, knowm to me as the

person named in the foregoing instrument and ac-

knowledged to me that he had executed same for the

purposes and consideration therein expressed.

• Given under my hand and seal of office this 5th day

of November, 1904.

[Notarial Seal] AMY Z. CRUISE,
Notarj^ Public.

My commission expires August 10th, 1907.
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Recorded at request of Hawkins, Ross & Ander-

son, Nov. 9, A. D. 1904, at 9:00 o'clock A. M., in Book
23 of Mortgages, pages 53-60, Records of Yavapai

Count}", Arizona.

P. J. FARLEY,
County Recorder.

By M. B. Farley,

Deputy.

[Endorsed] : Filed at 9:30 o'clock A. M. Mar. 25,

1905. J. M. Watts, Clerk.

[Signed Order of District Court Dated December

19, 1905, Denying Application of Ben Blanchard

and The Howell Mining Company to Vacate the

Default of the American Copper Co., etc.]

Ill the District Court of the Fourth Judicial District

of the Territory of Arizona, Having and Exer-

cising the Powers and Jurisdiction of a Court

of Bankruptcy.

In the Matter of THE AMERICAN COPPER
COMPANY,

Bankrupt.

For the reasons stated in and in accordance with

the decision of the Court this day filed the applica-

tion of Ben Blanchard and Howell Mining Company,

petitioning creditors of the American Copper Com-

23any, filed herein on the 25th day of March, 1905,

praying that the default of the defendant, the Amer-

ican Copper Companj^ and the order entering the

same, be vacated and set aside, and that the order or

judgment herein declaring and adjudicating the

American Copper Company, a bankrupt, and all sub-

sequent orders relating thereto, and proceedings had
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therein be set aside and vacated, and that any order

heretofore made for the sale of the property of said

alleged bankrupt or for a hearing thereon be vacated

and set aside and to permit said petitioning creditors

to intervene herein and to plead to the involuntary

bankruptcy petition herein, and to file herein their

answer and objections to said petition and to contest

the same, and praying said petitioning creditors

should be permitted upon the hearing or trial of their

said petition to produce witnesses in court and ex-

amine them at such hearing or trial, and use their

testimony thereat and therein, and to present at and

in said hearing or trial such further or additional

affidavits or proof as they may be advised in support

of their said petition and in proof of the allegations

contained therein, be and the same is hereby denied.

Done in open court this 19th day of December,

1905.

RICHAED E. SLOAN,
Judge.

[Minute Order Dated December 19, 1905, Denying

the Application of Ben Blanchard and The

Howell Mining Co. to Vacate the Default of

the American Copper Co., etc.]

MINUTE ENTEY, DEC. 19, 1905,

For the reasons stated in and in accordance with

the decision of the Court this day filed, the applica-

tion of Ben Blanchard and Howell Mining Com-

pany, petitioning creditors of the American Copper

Company, filed herein on the 25th day of March,

1905, praying that the default of the defendant, the

American Copper Company, and the order entering
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the same, be vacated and set aside, and that the order

or judgment herein declaring and adjudicating the

American Copper Company a bankrupt, and all sub-

sequent orders relating thereto, and proceedings had

therein be set aside and vacated, and that an}^ order

heretofore made for the sale of the property of said

alleged bankrupt or for a hearing thereon be vacated

and set aside and to permit said petitioning creditors

to intervene herein and to plead to the involuntary

bankruptcy petition herein, and to file herein their

answer and objections to said petition and to contest

the same, and praying that said petitioning creditors

should be permitted, upon the hearing or trial of

their said petition, to produce witnesses in court and

examine them at such hearing or trial, and use their

testimom^ thereat and therein, and to x)resent at and

in said hearing or trial such further or additional

affidavits or proof as they may be advised in support

of their said petition and in proof of the allegations

contained therein, be and the same is hereby denied.

To which order and judgment of the Court the said

petitioning creditors then and there in open court

duh^ excepted.
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[Certificate of Clerk U. S. District Court to Supple-

mental Transcript of Record on Petition for

Revision.]

In the District Court of the United States for the

Fourth Judicial District of the Territory of Ari-

zona, Having and Exercising the Powers and

Jurisdiction of a Court of Bankruptcy Under

the Laws of the United States.

IN BANKRUPTCY.
In the Matter of THE A^IERICAN COPPER

COMPANY,
Bankrupt.

I, J. M. Watts, Clerk of the District Court of the

United States for the Fourth Judicial District of

the Territory of Arizona, having and exercising the

Powers and Jurisdiction of a Court of Bankruptcy

under the laws of the United States, do hereby cer-

tify that the foregoing and hereto attached is a full,

true, and correct copy of the Petition of Ben Blanch-

ard and Howell Mining Compan}^, petitioning cred-

itors, with exhibit thereto attached, the Order of the

Trial Court dated December 19, 1905, and the Minute

Entry of the same dated December 19, 1905, as the

same appear in the files of my office.

Witness my hand and the seal of said Court this

10th day of February, A. D., 1910.

[Seal] J. M. WATTS,
Clerk.
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[Endorsed]: No. 1722. United States Circuit

Court of Appeals for the Ninth Circuit. Ben
Blanchard and The Howell Mining Companj^, Stock-

holders of The American Copper Company, Peti-

tioners, vs. G. W. Ammons, Brisle}^ Drug Company

et al., Creditors of The American Copper Company,

Bankrupt, Eespondents. In the Matter of The

American Copper Company, Bankrupt. Supplemen-

tal Transcript of Becord on Petition for Revision.

Upon Petition for Revision Under Section 24b of

the Bankruptcy Law of July 1, 1898, to Revise in

Matter of Law the Proceedings of the District Court

of the Fourth Judicial District of the Territory of

Arizona.

Filed February 14, 1910.

F. D. MONCKTON,
Clerk.
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FOR THE NINTH CIRCUIT.

BEN BLANCHARD and THE HOWELL
MINING COMPANY, Stockholders of

THE AMERICAN COPPER COM-
PANY,

Petitioners,

vs.

G. W. AMMONS, BRISLEY DRUG COM
PANY et al.. Creditors of THE AMER
ICAN COPPER COMPANY, Bankrupt,

Respondents.

In the Matter of THE AMERICAN COP-
PER COMPANY, Bankrupt.

BRIEF OF PETITIONERS

Upon Petition for Revision Under Section

24b of the Bankruptcy Act of July 1,

1898, to Revise in Matter of Law the

Proceedings of the District Court

of the Fourth Judicial Dis-

trict of the Territory

of Arizona.

STATEMENT OF CASE.

On January 24th, 1905, four creditors of

the Ameriean Copper Company (an Arizona



corporation), whose claims amounted to

$554.32, filed a petition in the Fourth District

Court of Arizona Territory in bankruptcy,

asking that the company be adjudged a bank-

rupt. (P. R. p. 9.)

The said petitioning creditors represented

*' that said the American Copper Company is

"insolvent, and that within four months next

"preceding the date of this petition, said

"the American Copper Company committed

"an act of bankruptcy in that it did hereto-

"fore, to-wit, on the 4th day of November,

"A. D. 1904, by a certam trust deed (P. R.

"p. 34), make a general assignment of all of

"its property to one R. M. Hockaday, in

"trust for the benefit of its creditors."

Service of process of the said creditors' pe-

tition was made on A. S. Kimberly, secretary

of the American Copper Company, who sup-

pressed knowledge of such service, and

the institution of such proceedings from

stockholders. The officers and directors of

the corporation refrained and caused attor-

neys who had acted for the corporation to

refrain from making any defense to the cred-



itors' application, and upon such application

the default of the company was entered and

an adjudication in bankruptcy on default was

made on the 7th day of February, 1905. (P.

R. p. 16.)

The capital stock of the American Copper

Company consists of five million shares. Of

these there were one million, three hundred

thousand shares in the treasury of the com-

pany as treasury stock, which was donated

to it by the Howell Mining Company. The

Howell Mining- Company owns over two and

one-half million shares, Benjamin Blanchard

31,000 shares, J. K. Burnham 41,000 shares

(33,000 of which he received for consenting

to act as president), Arthur S. Kimberly

250,000 shares, the other directors 161,100

shares, and over 650,000 shares of the stock

donated by the Howell Mining Company

is held by stockholders, hundreds in num-

ber, resident in widely separated parts of

the United States, who paid to the company

for the same over four hundred thousand dol-

lars, which was expended in the development

and betterment of the mining property of



the company and the erection and mainten-

ance of machinery and ore reduction works.

Knowledge of the adjudication in bank-

ruptcy was first communicated to Benjamin

Blanchard and to the Howell Mining Com-

pany, petitioners herein, on February 11th,

1905, and on the 23rd of March, 1905, they

applied to the Fourth District Court of Ari-

zona Territory, in bankruptcy, as stockhold-

ers of the American Copper Company, own-

ing more than a majority of its issued stock,

for an order setting aside the adjudication

of bankruptcy. (P. R. p. 17.)

As grounds in support of this application

they assigned:

First. That at and ])rior to the tune of til-

ing the petition in bankruptcy of January

24th, 1905, by the four creditors of the Amer-

ican Copper Company it was and ever since

has been and still is solvent.

Second. That the petition of said cred-

itors does not allege any act of bankruptcy,

for the instrument in writing alleged in said

petition to be an act of bankruptcy was not

a general assignment for the benefit of (U*ed-



itors, but a trust deed giving a prefereuco

to certain, creditors.

Third. That the trust deed, was: made^the

filing of the petition in bankruptcy was in-

duced, and the adjudication by default ob-

tained, and an order of sale of the property

of the company procured in pursuance of a

fraudulent conspiracy entered into by J. K.

Burnham, the president of the American

Copper Company; Arthur S. Kimberly, its

secretary, and certain of its directors, owning

altogether less than one-tenth of its capital

stocky for the purpose of obtaining the prop-

erty of the company for one-twentieth of its

value, and defrauding the holders of two-

thirds of its issued stock of their holdings.

On May 24th, 1905, a demurrer to this pe-

tition was filed by the attorneys for some

of the creditors of the company. (P. R. p.

44.)

Nine causes of demurrer were assigned,

but the principal one was "That said petition

"fails to show any wrong or injury to said

"petitioners, or either of them, either com-

"pleted or threatened, for which reason- they



"have no standing in equity." (P. R. p. 47.)

On the 27th day of April, 1909, the Judge

of said Court filed his order den^dng the peti-

tion of Ben Blanchard and Howell Mining

Company, stockholders of said bankrupt, pe-

titioners herein, and ordering the same dis-

missed.

In said order the Court adopted the de-

cision and findings theretofore filed by him, in

the matter of the petition of Ben Blanchard

and Howell Mining Company, as creditors of

said bankrupt, and which said decision and

findings will be found on page 52, Exhibit

"E," of the Petition for Review herein.

To which order and ruling of the Court

your petitioners thereupon excepted and

thereafter filed this petition for revision on

June 7th, 1909, in the office of the Clerk of

this Court.

ASSIGNMENT OF ERROR.

The order and judgment entered in said

cause on the 27th day of April, 1909, denying

your petitioners" application is erroneous

and against the just rights of said petition-

ers, for the following reasons:



First. Because said order is contrary to

law.

Second. Because the Court by his find-

ings found that the trust deed referred to

as the ground of bankruptcy in the petition

for involuntary bankruptcy herein was not

a general assignment for the benefit of cred-

itors, thereby finding that the said bank-

ruptcy court had no jurisdiction to enter the

order of adjudication herein.

Third. The Court erred in denying said

petitioners' application for the reason that

the said Court found as a fact that the said

alleged bankrupt w^as at the time of the

institution of these proceedings, insolvent;

the Court not having granted these petition-

ers the right to introduce testimony in sup-

port of their allegation in their petition that

the said American Copper Company was sol-

vent at the date of the filing of the petition

in bankruptcy herein.

Fourth. For the reason that the bank-

ruptcy court in denying your petitioners' ap-

plication, decided this case upon the merits

without granting to the petitioners herein
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the riglit. of a trial and the presentation of ev-

idence in support of their petition, the case

standing, at the time of the Court's decision^

upon the petition of your petitioners and a

demurrer to the same.

Fifth. For the reason that the Court,

having found, that the trust deed heretofore

mentioned was not a general assignment for

the benefit of creditors, and. that being the

only act of bankruptcy described' in the peti-

tion in bankruptcy, the Court should have

granted a trial to your petitioners and per-

mitted them to answer the petition in bank-

ruptcy as filed in this cause.

Sixth. For the reason that the Court had

no right in consideriag: this petition to find

that the American Copper Company was in-

sohent at the date of the institution of the

proceedings herein, but should have granted

these petitioners a hearing upon the merits

upon this subject.

Seventh. For the reason that the Court in

bankruptcy, having found that the defects in

the petition in involuntary bankruptcy could

be cured by amendment, had no right to find



as it did that the result on a hearing of such

amendment would be the same, because the

American Copper Company has never in

these proceedings had an opportunity to in-

troduce a defense upon a charge of insol-

vency, the allegation in the petition in invol-

untary bankruptcy that the bankrupt was in-

solvent being immaterial, for the reason that

the act of bankruptcy charged was that of a

general assignment for the benefit of cred-

itors.

Eighth. For the reason that the American

Copper Company, the alleged bankrupt, has

been denied the right of a trial by the Court

or by a jury, of the question of its solvency

at the time of the institution of these pro-

ceedings.

Ninth. The Court erred in holdmg as fol-

lows :

'^ While, therefore, the specific act

of bankrviptcy complained of by the

petitioning creditors is not shown to

have been committed, it does appear

that another act of bankruptcy was,

by said conveyance, committed by
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the corporation. The variance is one

which may be cured by amendment.

The showing, therefore, appears to

the Court to be insufficient for the

vacation of the default and the set-

ting aside of the judgment of adjudi-

cation, inasmuch as it w^ould be una-

vailing to the petitioners, Blanchard

and the Howell Mining Company,

for the reason that by an amend-

ment made to the creditors' petition

another judgment of like effect to

the former would be entered upon

the hearing of the same."

Because a default Avas suffered by the

alleged bankrupt to be enterod herein upon

the charge that an act of bankruptcy had

been committed and an order of adjudication

was entered herein pro confesso. But it

does not appear from the record that, had

insolvency been presented as an issue, a

default would have been allowed or suffered

to be taken. That at the time the order de-

nying these petitioners' application herein

was made, such an amendment as is sug-
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gested by the Court would have presented

an entirely new and vital issue to be tried,

to-wit: the solvency of ihe alleged bankrupt

at the date of the filing of the petition in in-

voluntary bankruptcy.

Tenth. For the reason that the bank-

ruptcy court had no right to find that the al-

leged bankrupt was insolvent at the date of

the institution of these proceedings, because

the alleged bankrupt has never in these

proceedings had an opportunity to be heard

in its own defense on the nuestion of sol-

vency.

Eleventh. For the reason that the record

in this case does not show that the alleged

bankrupt was insolvent at the date of the

institution of these proceedings.

Twelfth. Because the petition in involun-

tary bankruptcy herein did not present for

consideration or decision the question of the

solvency of the American Copper Company,

but only the question c»f whether or not the

trust deed described in said last mentioned

petition was a general assignment for the

benefit of creditors, and anv amendment of
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said last mentioned petition alleging that

said trust deed was a preference would pre-

sent a new cause of action which the Amer-

ican Copper Company would have the right

to defend.

Thirteenth. Because the order of adjudi-

cation herein was not supported bv the alle-

gations of the petition in involuntary bank-

ruptcy.

Fourteenth. Because the finding of the

bankruptcy court in denying the petitioning

stockholders' application is not supported by

the record or any evidence in this cause.

Fifteenth. Because the order herein com-

plained of overruled the demurrer herein

and thereupon an issue of fact was presented

which should have been set down for hearing.

Sixteenth. Because the bankruptcy court,

having found that the act of bankruptcy al-

leged in the petition in involuntary bank-

ruptcy had not been committed, it was

clearly the duty of the bankruptcy court

to grant the prayer of the petitioning stock-

holders and set aside tlie order of adjudica-

tion and default of the alleged bankrupt here-
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tofore entered herein; and if the petitioning

creditors for bankruptcy amend their peti-

tion herein, that the bankrupt or these peti-

tioning stockholders be permitted to answer

the same.

ARGUMENT.
There is only one Assignment of Error in

this case and it is the foregoing:

The allegations of petitioners, admitted by

the demurrer, show that the directors and

officers of the corporation, "in pursuance of

"a fraudulent conspiracy, caused the peti-

"tioning creditors to join in and cause to be

''filed the involuntary petition in bank-

"ruptcy." "It is a serious question whether

"a petition in bankruptcy, filed by the cred-

"itors of a corporation at its request, can be

"maintained."

In re Hale, 107 Fed. Rep. 432.

It was the duty of the Judge of the Fourth

Judicial District either to have sustained this

demurrer or to have overruled it. It was,

according to the rules of pleading, a con-

fession by the creditors that the American

Copper Company was not insolvent, that it
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had not made a general assignment for the

benefit of its creditors, and that its default

and the adjudication of bankruptcy made

thereon were obtained by a fraudulent con-

spiracy of the holders of one-tenth of its cap-

ital stock to despoil the holders of the other

nine-tenths of their property. It was unac-

companied by any affidavit denying the

truth of the allegations made by Blanchard

or the Howell Mining Company. It was an

admission that notwithstanding these allega-

tions there was no showing made that under

the bankruptcy law would warrant the court

in setting aside the adjudication of bank-

ruptcy.

If Judge Sloan had overruled the demur-

rer, as we submit it was his duty to do, he

could have protected the rights of the cred-

itors by giving them the privilege of filing an

answer to the petition of the Howell Mining

Company and Mr. Blanchard, and proceeding

to a trial of the issues made.

But the Judge as shown by his decision

pursued the extraordinary course of passing

over the demurrer and deciding on the mer-
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its without hearing evidence, without an an-

swer, without according the Howell Mining

Company and Blanchard a day in court or

an opportunity to be heard, or any issue of

fact being joined.

Judge Sloan first says: "The specific act

"of bankruptcy complained of by petitioning

"creditors is not shown to have been commit-

"ted," and then he says, "if the adjudication

"in bankruptcy should be set aside the cred-

"itors could amend their petition so as to al-

"lege another and a different act of bank-

"ruptcy from that alleged in the original

"petition."

The Judge finds warrant for this ruling in

the fact that the instrument in writing upon

which the adjudication in bankruptcy was

made, although not a general assignment,

such as would warrant an adjudication in

bankruptcy whether the company was insol-

vent or not, was yet a preferential assign-

ment such as would warrant such an adjudi-

cation if the company WAS insolvent when

it was made.

And then the Judge proceeds to find as a
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fact that the company was insolvent. He

says: ''The proceedings in the case, and the

''record before the court, show that

"the American Copper Company was,

"at the time of the institution of

"these proceedings, insolvent." And he

further says that "if it did not appear that

"the American Copper Company was insol-

"vent * * * the court would feel that it

"was in duty bound to set aside the order

"of adjudication."

No evidence is in the record, and none

was ever offered anywhere, to show that the

company was insolvent. The only allegation

to that effect will be found in the creditors'

petition, where it is contained in the words,

"the American Copper Company is insolvent,

"and within the next four months preceding

"the date of this petition committed an act

"of bankruptcy by a certain trust deed mak-

"ing a general assignment of all its property,

"etc."

If it had been true that the company made

a general assignment, that would have been

an act of bankruptcy whether it was in^ol-
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Tent or not; the al]ei>"ation of insolvency

would have been surplusage and no proof of

such insolvency required in order to warrant

an adjudication of bankruptcy.

But if the allegation of having made a gen-

eral assignment could by an amendment of

the creditors' petition, made after judgment,

have been altered so as to allege a preferen-

tial assignment, then proof of insolvency

would have been necessaiy nnd a default

—

especially a default fraudulently obtained

—

does not supply such proof.

A bald allegation of insolvency without

any statement of the fa- ts constituting such

insolvency, is insufficieut, but even if suffi-

cientl.y pleaded, still the allegation that the

company was insolvent when the trust deed

was executed is not sustained by any evi-

dence whatever, and it cannot by a default

be taken as true and confessed. Because of

absence of an answer and appearance the

court has no right to make an adjudication

of bankruptc}'' without requiring evidence to

support the creditors' petition, even in a case

where the default was not fraudulentlv ob-
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tained.

In an involuntary proceeding in bank-

ruptcy, where the bankrupt appears and

answers, the creditors must prove the act of

bankruptcy as charged. Their obligation to

make such proof exists equally in case of a

default. Allegations in a pleading are never

taken as true, even in cases of default, except

under statutory provisions which dispense

with proof in some cases, such as actions on

express contracts of a certain character. The

court has no jurisdiction to render an adjudi-

cation of bankruptcy without the production

of proof of the allegations of the petition.

And it will not be presumed that such proof

was given when the record itself shows to the

contrary.

The record in this case shows that no proof

was offered of the alleged insolvency of the

company. It also shows that the only proof

that may be assumed to have been submitted

of the alleged act of insolvency was the deed

of trust, which not only fails to prove but

which disproves the allegation that the (M)m-

pany made a genc^ral assignment, and that



19

"was the only act of bankruptcy assigned in

the creditors' petition.

There is grave doubt as to whether the

deed of trust may be considered even as a

preferential assignment, and whether, even

if the company had been insolvent, it was an

act of bankruptcy. It appears by the affi-

davit of Mr. Blanchard, which has not been

controverted, that the trust deed was ex-

ecuted and delivered without the consent,

knowledge or approval of the majority of

the stockholders of the company, and with-

out authority from any stockholders' meet-

ing. It appears that its issuance was a piece

of trickery executed as the first step in a con-

spiracy having for its object the fraudulent

obtainment of the holders of one-tenth of the

capital stock of the property of their asso-

ciates.

Judge Sloan assumes that the variance be-

tween the specific act of bankruptcy com-

plained of by the petitioning creditors and

another act of bankruptcy not alleged is a

variance that can be cured by amendment.

In this we submit that Juds^e Sloan erred.
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Variance between the allegations and the

proof are of two kinds, immaterial and fatal.

The former may be cured by amendment; the

latter cannot be so cured. An immaterial

variance does not draw from the substance

of the allegations, but differs only in minor

details. A fatal variance is an absolute want

of proof of the allegations. If the petition

charges a cause of action based on contract

and the j^roof supports only a right of action

founded on tort, there is a total failure of

proof to svipport the allegations.

If the secretary of the American Oopper

Company had disclosed instead of concealing

the service on him of the creditors' petition

in bankruptcy, the company under the

pleadings would have been legally justified in

disregarding the summons, for it knew that it

had not made a general assignment and

would have had the right to presmne that the

court would deny the petition on failure of

the petitioners to substantiate their allega-

tion. But Avith an amended petition averring

that the company was insolvent and had

made a preferential assignment, it Avould de-
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volve upon the company to deny the insol-

vency and show that the preferential assign-

ment was invalid and fraudulent.

Fraud vitiates all transactions and a court

—especially a court of equity, will not refuse

relief where fraud is charged under oath, and

its perpetrators deny it not, but seek immu-

nity under the shelter of a demurrer.

A bankruptcy court, though not strictly an

equity court, proceeds on equitable princi-

ples.

Subdv. 2, bottom page 343, 22d Enc. PI.

& Pr., and authorities cited,

of Law, and authorities cited.

In proceedings in involuntary insolvency

against a corporation it is necessary in order

to give the court jurisdiction, to allege and

prove—that the corporation is insolvent, and

that it has committed an act of bankruptcy,

except where the act of bankruptcy consists

of a general assignment, and then insolvency

is immaterial. Where it is immaterial it is

surplusage, and may be disregarded.

Section 3, Bankruptcy Act;

174 U. S. 590:
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2 Am. B. Report, 463.

Where an allegation of insolvency is neces-

sary it is insufficient to allege merely—as is

alleged in this case—that the corporation is

insolvent. It should be stated either that the

corporation has ''admitted in writing its

'inability to pay,' or that it "is unable to

pay 'its debts in due course.'
"

Section 3, Bankr^^^tcy Act.

In a petition in bankruptcy the facts es-

sential to jurisdiction should be affimiatively

and distinctly alleged.

104 Fed. Rep. 967.

There should be allegations of fact made

with reasonable and sufficient certainty.

Page 345 vol. 22, Enc. PI. & Pr., and au-

thorities there cited.

Issuable facts must be alleged and not

mere conclusions in the general language of

the bankruptcy act.

Page 345, vol. 22, Enc. PI. & Pr., and

authorities cited.

The form of the })etiti()n in bankruptcy is

not prescribed by the statute, but ])y tlie

rules of the Supreme Court, which i)huiily
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require the facts to be stated. The statute

contemplates that a trial by jury may be had

upon the allegations of the petition in case

the debtor so chooses, and this shows the

necessity of alleging issuable facts and not

mere conclusions.

98 Fed. Rep. 76.

The petition should allege the acts of insol-

vency on which the petition is based.

The evidence must be limited to the facts

alleged in the pleadings.

Subdv. 3, bottom page 653, vol. 16, Am.

& Eng. Cyclodedia.

An allegation merely that the corporation

is insolvent is an allegation of a conclusion of

law. It does not artr»rise the corporation of

the nature of the act of which it is accused.

It is as if a complaint should state that the

defendant is indebted to the plaintiff in so

much money, without stating how the in-

debtedness arose, whether on a promissory

note, or for money loaned, or for goods sold

and delivered.

As the act of bankruptcy alleged in this

case is that the corporation "committed an
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''act of bankruptcy in that it did heretofore,

*'to-wit, on the 4th day of November, A. D.

"1904, by a certain trust deed, make a gen-

"eral assignment of all of its property to one

"R. M. Hockaday, in trust for the benefit of

*'its creditors," it follows that the bald alle-

gation that "the corporation is insolvent"

was surplusage and should be disregarded

altogether.

It appearing by the record that the instru-

ment designated in the creditors' petition

was not a general assignment for the benefit

of all creditors but a trust deed to secure

certain creditors, and was so held by the

District Court of the Fourth Judicial Dis-

trict of Arizona, it follows that—there being

no sufficient allegation of insolvency—that

District Court never acquired jurisdiction of

the subject matter.

The demurrer of the respondents in this

case, admits for the pur])Oses of this case, the

truth of the allegation oT the verified petition

and the truth of tlie affidavit of Blanchai'd

filed in sup])ort thereof, to the effect that tlie

coiporation is not and never was insolveut,
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that it has never made a general assignment

for the benefit of its creditors; that it has

never admitted in writing its inability to pay

its debts and its v^illingness to be adjudged

a bankrupt on that ground and that the

bankruptcy proceedings were inaugurated

and carried on in pursuit of a fraudulent

conspiracy of certain officers of the corpora-

tion to obtain its property.

The learned judge of the said Fourth Dis-

trict says in his opinion that "the pro-

ceedings in the case and the record before

"the court show that the American Copper

"Company was at the time of the institution

"of these proceedings insolvent." There is

nothing in the record to sustain this asser-

tion of the judge. The petitioning creditors

do not show such insolvency even inferen-

tially. Each of them alleges a certain sum

to be due to him. None of them says that he

has demanded pa^Tnent, or that the corpora-

tion is unable to pay. The only "proceed-

ings" or "record in the case," from which

it is assumed by the trial judge that the cor-

poration is insolvent, is the bald and imma-
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terial allegation to that effect, and the record

shows that the adjudication of bankruptcy

was made upon default and without proof of

any kind.

The trial judge gives as his reason for

refusing to set aside the adjudication in

bankruptcy that it would not, if set aside,

avail Blanchard and the Howell Mining Com-

pany because it appears that "another act

''of bankruptcy than that alleged in the cred-

"itors' petition was committed by the cor-

''poration." And that this variance could

be cured by amendment.

But the "other act of bankruptcy" refer-

red to not being such an one as will warrant

an adjucation of bankruptcy, unless it should

first be alleged and proved that the corpora-

tion was insolvent, it follows that there is

nothing in the creditors' petition now to give

the court jurisdiction and that the petition

would have to be amended so as to allege

both insolvency and an act of bankruptcy,

or, in other words, amended so as to now give

the District Court a jurisdiction which it did

not possess at the time of the original adjudi-
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cation.

An amendment going to the jurisdiction

cannot be allowed.

Federal cases Nos. 12061, 7303 and 3317.

We submit that the decision of the Fourth

District Court should be reversed, the default

and order of default and judgment declaring

and adjudicating the American Copper Com-

pany a bankrupt and all subsequent orders

relating thereto and proceedings had there-

under and any order or orders made herein

for the sale of the property of said alleged

bankrupt and all sales made of said property

thereunder be vacated and set aside and the

proceedings in bankruptcy be dismissed.

Respectfully submitted,

E. S. CLARK,

ROBT. E. MORRISON,

,, .
Attorneys for Appellants.
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BEN BLANCHARD AND THE
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Respondents. /

In the .Matter of The American Copper Com-

pany, Bankrupt.
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Statement of Case.

For various reasons which amply appeared

from the record, the respondent creditors

herein have no substantial interest in this

proceeding. This brief and the motions here-

tofore made by respondents are filed by them

for the purpose of bringing to the attention of

this Honorable Court the true status of this

proceeding. Except for this desire t<^ aid the

Court in the consideration of this matter, re-



spondents might with entire propriety ignore

this whole proceeding.

From petitioners' statements and allega-

tions, and from the record of the proceedings

in the lower Court, which record we assume

will be before this Court upon the considera-

tions of this matter, we select certain salient

and noteworthy facts.

On January 25th, 1905, certain creditors of

The American Copper Company filed a peti-

tion in involutary bankruptcy against that

company in the District Court of the Fourth

Judicial District of the Territory of Arizona.

"Thereafter proper service was had

upon the American Copper Company."

(P.R.,p.2).

No defense was interposed by the Company,

and an adjudication in bankruptcy was made

on the 7th day of February, 1905.

Petitioners learned of the bankruptcy pro-

ceedings on February 11, 1905 They waited

until claims had been proven and allowed

against said bankrupt in the sum of upwards

of One Hundred Twenty Thousand ($120,000)

Dollars, until a Trustee had been elected and

had petitioned the Court for an order of sale

for the property of the bankrupt. Thereupon,

on March 25th, 1905, petitioners applied to



the bankruptcy court for an order setting

aside the adjudication of the bankruptcy.

Petitioners purported to appear in the

lower court in two capacities; first, as alleged

creditors of The American Copper Company;

second, as holders of a majority of its issued

stock. A sepai*ate petition was filed in each

of these behalfs. These petitions were identi-

cal in substance.

The petition in which they appeared as

stockholders is set out as Exhibit '*C" to the

petition for review (P. R. p. 16). It does not

vary from the petition in which they appeared

as alleged creditors, except in the bare alle-

gation contained in Paragraph III, that peti-

tioners are stockholdei*s of The American

Copper Company. In lieu of this allega-

tion, the so-called creditors' petition sets

up that petitioners are creditors of The Amer-

ican Copper Company in the total sum of

Thirteen Thousand ($13,000) Dollars.

The two petitions were supported by the

same affidavit which appears on pages 23 et

seq. of the petition for revision herein. They
complain of exactly the same transaction al-

loged, the same grounds for relief and pray

for the same relief, and "were heard by the

Court together." (P. R.. p. 50). It is impos-



sible for us to concede that the transaction

complained of entitled petitioners herein to

split up their alleged wrongs into two causes

of action; and entitled them if they should

be defeated in the cause of action thereafter

to prosecute the other. After filing their ob-

jection to the adjudication in bankruptcy, we

find that on the 29th day of June, 1905, peti-

tioner Blanchard becomes one of the purchas-

ers at the Trustee's sale of the property of

The American Copper Company. The Howell

Mining Company recorded its objections to

the sale to Messrs. Blanchard and Fitch.

These objections were overruled, but the pur-

chasers failed to complete the purchase. A
re-sale was ordered over the objection of the

defaulting purchasers and the property sold,

the sale confirmed, the purchase price paid

and distributed among the creditors of The

American Copper Company. All of these

proceedings were had with the full knowl-

edge of petitioners herein, who, at various

times, took formal exceptions to the proceed-

ings and such exceptions overruled.

On December 19, 1905, the trial court ren-

dered its decision (P. R., p. 52 et seq.) deny-

ing the application of petitioners to inter-

vene: and the order of April 27, 1909, shows
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that both of said petitions were passed upon

by the Court and denied. (P. R., p. 50, et

seq). In fact all the issues before the Court

were decided and determined on December 19,

1905.

Petitioners prosecuted an appeal and peti-

tion for review to the Supreme Court of the

Territory of Arizona, complaining of the de-

cision of December 19, 1905, and upon such

appeal they presented and fully argued their

alleged rights both as creditors and as stock-

holders, making no distinction between them

and making no suggestion that the lower court

had not passed upon both petitions alike. In

support of this assertion, we refer the Court

to the petition mentioned in Exhibit "E" to

the petition for review. The petitioners

carefully omit that petition from their printed

transcript, although it is referred to by the

Court in the order Exhibit "E'' complained

of and said order is based thereon. That

petition exhibits a brief filed by the peti-

tioners herein in the Supreme Court of the

Territory of Ariozna in which they fully

argue the rights of stockholders of The

American Coppei' Company to be heard in op-

position to the bankruptcy proceedings.

By careful selection and elimination, peti-



tioners have attempted to presnt this matter

to this court upon a partial and incomplete

record. We have suggested a diminution of

the record in this case, and hope we may as-

sume in our argument that the matter will

not be determined except upon a view of the

entire record.

On March 22, 1907, the Supreme Court of

the Territory of Arizona dismissed the ap-

peal and petition for review theretofore filed

in said court by petitioners herein complain-

ing of the order of the trial court dated Sep-

tember 19, 1905. (See in re American Cop-

per Company, 89 Pac. Rep., p. 516).

It is found and declared by the trial court

:

"That the decision of the Court ren-

dered on the 19th day of December,

1905, was intended by the court and did

determine all issues of law presented to

it by both of said petitions on behalf of

Ben Blanchard and Howell Mining Com-
pany to the demurrers thereto, and said

petition as stockholders has not been

under advisement b.v this court since that

time and was wholly decided by this

court at that time; that from the date

of said decision to the presnt time, no

suggestion has ever been made to this

court bv counsel on either side that
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anything remained in dispute in connec-

tion with said petitions or either of

them. (P. R., p. 50-51).

On or about the 25th day of April, 1909,

petitioners suggested to the trial court for

the first time that they considered that the

trial court had not yet ruled upon their peti-

tion wherein they appeared as stockholders.

It was in response to this suggestion that the

order of April 27, 1909, was ordered. A
reading of the findings of fact in said order

shows that it is in effect a nunc pro tunc or-

der and it should have been so entered. A
nunc pro tunc ord(^r can not be so entered

for the purpose of giving a party the right to

appeal. See West v. McLaughlin & Co.'s

Trustee, 162 Fed., 124.

There parties if they were aggrieved

should have taken their petition for review

within a reasonable time after the 19th day

of December, 1905.

It is now sought to bring before this court

])ractically all of the creditors whose claims

\\ ere proven and allowed against The Amer-

i<-an Copper Company in bankruptcy and

among whom the proceeds of the bankrupt's

Di'operty have been distributed. Petitioners

seek to do this after a lapse of approximately
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four years since said property was sold. They

now ask that adjudication of bankruptcy be

set aside, and all orders made subject thereto

be vacated and annulled.

Is it supposed that by such a proceeding

the property formerly held by The American

Copper Company and now being owned and

operated by a stranger to this proceeding

will be returned to The American Copper

Company? Is it intended that all of the

creditors of The American Copper Company

will be required to repay to the purchaser or

to the court or to The American Copper

Company the dividends which they have re-

ceived from thf bankruptcy court? What is

to become of tlie One Hundred and Twenty

Thousand ($120,000) Dollars of indebtedness

of The American Copper Company, practi-

cally all of which is now barred by the Stat-

utes of Limitation of the Territory of Ari-

zona?

We assert that the entire record shows that

petitioners herein bring this proceeding as

an after thought, after having for years in-

terpreted the trial court's decision of De-

cember 19, 1905, as a final decision upon all

matters theretofore submitted to it.

Upon the consideration of the foregoing
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matters, we submit that the petition for re-

vision should be dismissed without further

argument, but in order to make full presenta-

tion of all matters w^hich we think entitled to

consideration, we beg to suggest the following

matters in opposition to said petition:

The following facts appear affirmatively

from the petiton for revision herein:

1. That at the time of the institution of

bankruptcy proceedings against The Ameri-

can Copper Company it was indebted in the

sum of upwards of One Hundred Twenty

Thousand ($120,000) Dollai*s. On November

4, 1904, said Company conveyed and trans-

ferred all of its property of every character

to a trustee to secure the payment of certain

designated creditors. This deed of trust did

not mention or secure the claims of any of

the petitioning creditors in bankruptcy. It

did not mention or secure the claims of any

of the following creditors who are mentioned

in the proceedings: G. W. Ammons, Brislcy

Drug Company, F. W. Braun Company, By-

ron Jackson Machine Works, Corbin & Bork,

Fairbanks, Morse &: Company. T^ee Fong,

Ferrolix Brazing Company, A. J. Head, Haw-
kins & Ross. J. George Leyner Engineering

Works, J.J. Murray, Meese & Gottfried Com-



n

pany, Martindell, Home & Company, Pres-

cott Title Company, Postal Telegraph Cable

Company, Stetson - Preston Company, A.

Schilling & Company, Lewin-Meyer Company,

Valley Pride Creamery, Western Union Tele-

graph Company, Westinghouse Elec. Mfg.

Company, Ben Blanchard, and The Howell

Mining Company.

Petitioner Blanchard describes this trust

deed as conveying all the property of

the company to a trustee. Therefore, at the

time the bankruptcy proceedings were insti-

tuted The American Copper Company was

without property of any character except such

equitable right as it had under said deed of

trust. The petitioners in bankruptcy and

many other creditors of The American Cop-

per Company were wholly unsecured by that

trust deed; under the bankrupt act, a person

is deemed insolvent *' whenever the aggregate

of his property exclusive of any property

which he may have conveyed, transferred,

concealed or removed or permitted to be con-

cealed or removed with intent to defraud, hin-

der or delay his creditors, shall not at a fair

valuation be sufficient in amount to pay his

debts."

In view of this we can not understand the
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persistent reiteration by petitioners of the

assertion that The American Copper Com-

pany was solvent at the date of the institu-

tion of bankruptcy proceedings. This asser-

tion runs through practically all of petition-

ers' assignments of errors. (See Assign-

ments 3-6-7-8-9-10-11, P. R., p. 4 et seq.)

3. That at a meeting of the Directors of

The American Copper Company held March

16, 1905, the directors declared by resolution,

''That the proceedings in bankruptcy

were for the best interests of said corpor-

ation, and the stockholders thereof and

was the most equitable method of selling

the property of the corporation to pay its

debts." (P. R., p. 31).

4. That the property of the bankruptcy

sold at public sale for slightly over one-half

of the amount of its debts. Mr. Blanchard in

liis affidavit, states that the property of the

company exclusive of ore values was worth

n]^wards of One Hundred Thousand ($100,-

nOO) Dollars. He participated in a bid of One

[lundred Fifteen Thousand ($115,000) Dol-

lars for the property, but failed to complete

his purchase or to pay any part of the pur-

<-hase.

Supplementing the foregoing observations



upon the facts shown by the record we submit

the following propositions as conclusive upon

the law applicable to this proceeding:

I.

Petitioner's original application filed in the

Court below was insufficient and demurrable

under equity rule 94, U. S. Courts.

Petitioners attempt to proceed in the right

of the American Copper Company, they hold

a majority of the stock of the American Cop-

per Company. In no respect is there an at-

tempt to comply with the requirements of

equity rule 94 of U. S. Courts. They have

not attempted to exhaust their remedies

within the corporation, although it appears

that they are entirely able to control all of its

corporate actions.

Foss V. liarbottle; II Hare 461;

Taylor v. Holmes, 107 U. S. 492;

McKee v. Chautauqua Assembly, 135

Fed. 536.

Hawes V. Oakland, 104 U. S. 450.

The mere fact that one holds the majority

of capital stock of a corporation does not

authorize him to prosecute or defend an ac-

tion in behalf of the company. Equity rule

94 crystalizes the requirements of a petition

in what is ordinarilv known as a minoritv
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stockholders' suit. The same remedy is not

open to the holders of a majority of the

capital stock of a company. They have

an adequate legal remedj^ within the corpora-

tion itself.

Miller v. Murray, (Colo.) 30 Pac. 46;

Lewis V. Hammersmith, (Mo. App.) 68

N. E. 79.

II.

Petitioners in their petition fail to allege

any fraud on the part of the petitioning cred-

itors in bankruptcy, and fail to show anything

which vitiates the bankruptcy proceedings in-

stituted therein.

There is no suggestion anywhere in the

record that the petitioning creditors in bank-

ruptcy were parties to the fraud and con-

spiracy alleged of the officers and directors

of the American Copper Company. There

is no suggestion that the claims set out in

their petition are not bona fide and fully ow-

ing from the American Copper Company. The

respondent creditors herein have filed with

the Referee their claims aggregating in the

neighborhood of One Hundred and Eight

Thousand Dollars, and these have all been

allowed. There is no suggestion made by

petitioners that any of these claims are ficti-
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tioiis. The full effect of all of their allega-

tions on this point is that the bankruptcy pro-

ceedings were caused to be instituted by cer-

tain officers and stockholders of the American

Copper Company, not made parties while the

company was solvent, and in the absence of

any act of bankruptcy committed by it. We
will discuss hereafter the question of the sol-

vency of the company and its commission of

an act of bankruptcy, and confine ourselves

now to a discussion of the effect of bank-

ruptcy proceedings instituted against a cor-

poration at its suggestion.

An agreement by a debtor to withdraw his

opposition to bankruptcy proceedings and

submit to a decree and permit his estate to

be disposed of in the course of law is not a

fraud upon the bankruptcj^ act.

Sanford vs. Huxford, 32 Mich., 315;

20 Amer. Rep., 653.

Where petitioning creditors, to have a cor-

poration adjudged a bankrupt, institute such

proceedings in order that all the creditors

should share equally in the bankrupt's es-

tate, and to this end pay its debts, and to this

end obtained the consent of the corporation to

declare its inability to pay its debts, and ex-

press a willingness to be adjudged a bank-
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rupt, such creditors were held not estopped to

urge the corporation's resolution as an act of

bankruptcy on the ground of collusion.

In re Moench, 123 Fed., 965.

The Court said in the latter case

:

**The adjudication will operate to the

benefit of all. Every creditor of the al-

leged bankrupt is as much a party to the

proceding as are the petitioners. The es-

tate must, after adjudication, be distrib-

uted for the benefit of all."

The fact that a debtor secures the co-opera-

tion of creditors by his own solicitation to

unite in an involuntary petition in bank-

ruptcy against him is not a fraud on the

bankruptcy act.

In re Duncan, F. C. 4131.

It appears from Blanchard's affidavit (P.

R., p. 28), and from the trust deed (P. R.,

p. 38, that the Directors of the American

Copper Company charged by petitioners with

fraudulent conspiracy, etc., were all large

creditors of the American Copper Company.

Petitioners say that the bankruptcy proceed-

ings were caused to be instituted by these

officers and directors. This was the condition

ill In re Rollins Gold & Silver Mining Com-

]»anv, 102 Fed., 982, where the court said:
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''The present proceedings were brought

by three creditors, two of whom were

assignees of debts due officers or direc-

tors of the company, and it is contended

that the proceedings were brought with

the connivance of the officers of the com-

pany, and for some purposes of their own.

There is no proof that these particular

claims were not valid debts of the com-

pany, but the contention is that they

were assigned without consideration, and

for the purpose of bringing these proceed-

ings. I do not think the question of the

jurisdiction of the court depends in any

way on the objects and purposes of the

creditors in bringing the proceedings, or

that they acted with the knowledge and

consent of officers and directors of the

company. Assuming the jurisdictional

facts to exist, the creditors may be direc-

tors or stockholders of the company, and

in one sense their action in bringing in-

voluntary proceedings against the com-

pany would be to allow the company to

avail itself of the benefits of the act, but

I do not think this alone any objection

or that it is prohibited by the statute."

It is no objection to proceedings in bank-
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ruptcy that they were instituted by the cred-

itors upon the promise of the bankrupt to pay

them in full.

Wallace vs. Lmnis, 97 U. S., 146.

The trust deed which was relied upon as an

act of bankruptcy was filed for record No-

vember 9, 1904. On January 25, 1905, nearly

three months after the recording of the trust

deed, the petition in bankruptcy was filed.

Meanwhile, every one of the notes secured in

the trust deed had matured and bcome pay-

able according to their terms, excepting the

demand notes. The trust deed provided that,

if the notes, or any of them, were not paid

when due, they should all thereupon become

due, and the trustee might in his discretion

proceed to sell all of the properey described

in the trust deed in the manner therein set

forth and apply the proceeds to the payment

of costs and expenses of the sale, and of the

trust, to the payment of the whole amount of

all of the notes mentioned in the trust deed.

During all of this intervening time no step

was taken by any stockholders of the Ameri-

can Copper Company questioning the validity

of this trust deed. The petitioners herein

appear to have kept silent, althougli having

I till knowledge of the trust deed. The time
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would shortly lapse within which bankruptcy

proceedings could be instituted. We submit,

therefore, that the record abundantly estab-

lishes that the bankruptcy proceedings herein

were instituted by the petitioning creditors

in good faith, and upon reasonable grounds.

Of all the many creditors of the American

Copper Company, not a single one has made

any objection to the bankruptcy proceedings,

excepting some of the stockholders of the

company.

"It is not within the contemplation

of the statute," says the court, in re Bil-

ling, 145 Fed., 402, "when the debtor is,

in fact, insolvent, and has committed an

act of bankruptcy, to give to the cred-

itor the right to contest the adjudication,

merely to keep alive a lien or levy, which

would be destroyed if the petition be not

defeated; for that is contrary to the

spirit and purpose of the bankruptcy

law. The contest of the petition for the

latter purpose is an abuse of the statute.

So long as he appears within the time

prescribed by law the creditor may wage

his contest as to the insolvency and the

act of bankruptcyfi whatever his ulterior

motive; but when, as here, it is not de-
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nied that the bankrupt was insolvent, and

has committed an act of bankruptcy, a

creditor who has not appeared within the

time prescribed by law ought never af-

terwards to be allowed to assail the ad-

judication for anything short of fraud in

its procurement, injurious to creditors

generally, or for want of jurisdiction ap-

parent on the face of the record."

III.

It appears upon the face of the record that

Petitioners were guilty of laches in filing and

prosecuting their petition in intervention, and

that the rights of innocent persons have at-

tached.

The bankruptcy petition was filed in the

lower court January 25, 1905. Petitioners

herein filed their petition in intervention

March 25, 1905, two months after the peti-

tion in bankruptcy had been filed. The only

excuse alleged for their delay is found in the

affidavit of Benjamin Blanchard in these

words

:

"Knowledge of said insolvency pro-

ceedings was only communicated to and

gained by affiant on February 11, 1905,

and the same was suppressed and con-

cealed from him bv his co-directors; that
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service of process of this Honorable

Court on said petition, in pursuance of

said conspiracy, was made on A. S. Kim-

berly, Secretary of said Corporation, and

one of said conspirators, who suppressed

knowledge of such service and the insti-

tution of such proceedings from stock-

holders." (P. R., p. 30).

Affiant further says:

"Thereafter, in pursuance of said con-

spiracy, an order of sale of said property

was set for bearing March 4, 1905; that

all of said proceedings affiant and the

officers of The Howell Mining Company

were in entire ignoi'ance, and were pur-

posely kept so by the said conspirators,

and affiant was not apprised of the same

until a few days before the 1st of March,

1905. Upon being apprised of the same,

affiant applied for and obtained an order,

through counsel, postponing the hearing

of said application for the order of sale

until the 25th day of March, 1905."

(P. R., p. 31).

That is to say, petitioners had actual knowl-

edge of the bankruptcy proceedings on the

nth of February, 1905. They did nothing

until they found that the property had been
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ordered sold, which was, of course, the nat-

ural and probable result of bankruptcy pro-

ceedings, which they should have anticipated

when they learned that the proceedings had

been institued.

It has been repeatedly held that the filing

of a petition in bankruptcy operates as a lis

pendens or attachment, and is notice to all

the world.

Bank vs. Sherman, 101 U. S., 403.

Mueller vs. Nugent, 184 U. S., 14.

The bankruptcy statute makes no provision

for service of process upon creditors.

"In proceedings in bankruptcy, an ad-

judication, and necessarily an implied

judgment that the court has jurisdiction,

follow upon filing of a petition. No no-

tice is necessary that the adjudication

will be made. After an adjudication,

by notice, creditors become parties; and

if they do not, they are precluded."

In re Mason, 99 Fed., 256.

The adjudication of bankruptcy heroin was

made February 7, 1905. Blanchard had actual

knowledge of the proceedings February 11,

according to his own statement. Before he

made his affidavit, it appears that the Trus-

tee in bankruptcy had been elected by the
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the property had been made and the property

ordered sold. In a similar state of facts

the Court In re Billings 145 Fed., 395-404, the

Court said:

"If this creditor ever had the legal

right to put the other creditors to delay

and expense by insistence upon his legal

right to oppose adjudication, in order to

save preferences by defeating the peti-

tion, it was incumbent upon him to see

to it that his right was promptly as-

serted, in the time and mode prescribed

by law, before the adjudication w^as

made. A creditor cannot sit still until

an adjudication is made, if he might have

obviated it hy timely objection, and then

complain of an unrestricted adjudication,

which can not now be undone, without

prejudice to the bankrupt estate, and

rights which have grown up on the faith

of the adjudication and the orders made

thereunder. '

'

See also In re Worsham, 142 Fed 121 (C. C.

A., 8th Circuit).

Under such a proceeding as this, where

it is sought to have an adjudication of bank-

ruptcy sot aside, the rights of creditors who
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have proven their claims, and of those who

have acquired rights upon the faith of the

proceedings, will be considered and pro-

tected.

In re Duncan, F. C, 4131;

In re Sheehan, F. C, 12,732;

In re Neilson, F. C, 1090.

In the latter case the adjudication was had

on November 6, and the petition in interven-

tion filed November 9 was dismissed.

The finding of the trial court that from De-

cember 19, 1905, until in April, 1909, neither

petitioners nor their counsel ever suggested

anything remained under sumbission or

undisposed of in relation to the American

Copper Company (P. R., p. 51,) shows such

inexcusable laches and acquiescence as wholly

bars petitioners from now prosecuting this

proceeding. When we consider further that

petitioners have participated in the proceed-

ings leading up to the sale of the bankrupts'

l)roperty; have objected to such sale and al-

lowed the order of sale to become final as to

them; have trifled with the Bankruptcy Court

by bidding in the property at Trustee's sale

and, failing to complete the purchase, have

required a re-sale to be made, the frivolity of

this i^roceeding becomes manifest, and when
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we find petitioners arguing to the Supreme

Court of the Territory their right to a hearing

as stockholderh and find them three years

later urging the trial court to separately rule

on their so-called "Stockholders' Petition"

for the reason that it has remianed under sub-

mission and undecided during that time, it

becomes too plain for argument that this

whole proceeding is the result of after-thought

produced by the discovery that the Supreme

Court of Arizona had no jurisdiction to re-

lieve petitioners when in 1906 they carried

to that Court the same complaint now brought

to this Court.

The trial Court has found that the decision

of December 19, 1905, "did determine all is-

sues of law presented to it by both of said pe-

titions in behalf of Ben Blanchard and Howell

Mining Company. Petitioners should at that

time have prosecuted their petition for review

to this Court.

Plymouth Cordage Co. vs. Smith, 194

U. S., 311;

Ex Parte Stumpff, 60 Pac, 96;

Re American Copper Co., 89 Pac, 516.

Instead of doing so they prosecuted an inef-

fective appeal and petition for review to the
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Supreme Court of Arizona. It is now too late

to petition this Court.

Loveland, Bankruptcy, 2nd Ed., 313;

Collier's Bankruptcy, 6tli Ed., p. 305;

•Ee Thomlinson Co., 154 Fed., 834;

Re Grant, 143 Fed., 661.

In spite of petitioners' fine spun differentia-

tion of their wrongs suffered on the one hand

as creditors and on the other as stockholders,

all of which we submit is wholly unsupported

by reason or authority, it is obvious that there

is not a single argiunent or proposition urged

in their behalf as stockholders which night

not be equally urged in their behalf as cred-

itors.

TV.

It appears from the record that it would

have been a useless thing to set aside the ad-

judication of bankruptcy and permit peti-

tioners to contest the petition in bankruptcy,

because the American Copper Company would

necessarily have been adjudicated bankrupt

in the end.

It is an elementary rule that equity will not

open a judgment, except upon a showing of a

meritorious defense to the original action,

that is to say: If it appears from the record

that no other or different judgment would be
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entered in the end, a court of equity will not

do a useless thing in opening the judgment.

We deem it unnecessary to cite authorities for

this proposition. In underlies the decision

given by the court below in this case. We
submit that it appears plaintly from the record

in this case, that, if the adjudication of bank-

ruptcy had been set aside and petitioners per-

mitted to prove all that they alleged, the

American Copper Company must have been

again adjudicated bankrupt.

Petitioners complain repeatedly of the find-

ing of the lower court as follows:

"The proceedings in the case and the

record before the court below show that

the American Copper Company was at

the time of the institution of these pro-

ceedings insolvent. The only question for

determination is whether or not the rec-

ord shows that an act of bankruptcy had

been committed within four months prior

to the filing of creditors' petition."

Counsel say:

"No evidence is in the record, and none

was ever offered anywhere to show that

the company was insolvent." (Petition-

ers' Brief, p. 16).

When we examine the original petition
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filed b}^ petitioners, we find that it affinma-

atively alleges that the American Copper

Company was insolvent at the date of the

filing of the bankruptcy proceedings. The

trust deed attached to the petition as an ex-

hibit purports to be a conveyance and trans-

fer of all of the company's real and personal

property for the purpose of securing certain

creditors therein named. Blanchard says,

''This trust deed was given for the avowed

purpose of depriving said company of its

property." (P. R., p. 28). He describes it as

"Assigning and conveying the property of the

company to a Tinistee" (id.). In other words,

it is admitted by petitioners, and apepars con-

clusively in the record otherwise, that this

trust deed transferred the entire assets of the

company.

Among the creditors secured by name in

the trust deed, we do not find either Blanch-

ard or Howell Mining Company mentioned.

Many of the creditors respondent herein, as

we have shown above, were not mentioned

in the trust deed. Thus, it appears from

petitioners' own allegations that at the date

of the filing of the petition in bankruptcy the

<M)mpany was absolutely without assets of any

character, and was indebted to many persons.
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including petitioners. Does it require any ar-

gument to show that the company was insol-

vent when the bankruptcy proceedings were

instituted?

Therefore, we say that it appears uncontra-

dicted that the trust deed above mentioned

constituted another and different act of bank-

ruptcy from that alleged in the petition,

namely, a conveyance and transfer of all of

the property of the company with the intent

to hinder, delay or defraud some of its cred-

itors. (Section 3, Bankruptcy Act). This is

the direct holding of the court in Rumsey &

Sikemier Co. vs. Novelty Machine Mfg. Co.,

99 Fed., 699, where a conveyance of all of the

property of a debtor to a Trustee for the equal

benefit of all of his creditors was held to be a

transfer of its property with intent to hinder,

delay and defraud creditors, because its neces-

sary operation would be to deprive the cred-

itors of the rights, advantages and safeguards

provided for them by the bankruptcy law.

The reasoning in that case is so clear, that we

quote from it:

"The next question is whether the deed

is a conveyance by the company with in-

tent to hinder, delay and defraud its cred-

itors, or any of them. It is contended
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that because it devoted all the debtor's

property to the payment of its creditors*

demands, pro rata and equally;, and be-

cause thereis no fraud of the kind requis-

ite to avoid deeds at common law, or un-

der the statutes of fraudulent convey-

ances, therefore this deed does not

hinder, delay or defraud creditors within

the meaning of the bankruptcy act. In

considering this question, it must be

borne in mind that the bankruptcy act

confers certain neculiar rights and priv-

ileges upon creditors which were un-

known to the common law, and unrecog-

onized by state statutes concerning fraud-

ulent conveyances. Among these are the

right (1) to choose their owti Trustee;

(2) to examine the bankrupt; (3) to have

notice of all the important steps in the

administration of the estate; and (4) to

have the assets converted into money and

distributed under the supervision and

control of a court of bankruptcy. Any
course of procedure by an insolvent, like

that resorted to in this case, whe reby he

conveys all his property to some Trustee

of his own selection, with power to dis-

pose of it accordinii" to his own judg-
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ment, and with none of the safeguards

provided by the bankruptcy act, clearly

deprives the creditors of the valuable

rights accorded to them by that act."

Clearly, and by much stronger reason, the

trust deed in this case, which conveyed all

of the property of the American Copper Com-

pany to a Trustee for the benefit of a portion

of its creditors, constitutes a transfer of the

company's property with intent to hinder,

delay or defraud some of its creditors, at

least those not mentioned in the trust deed.

Where such an act of bankruptc.y is alleged,

it is only necessary that the company appear

to be insolvent when the petition is filed

(Bankruptcy Act, Sec. 3-C).

See also, Re Salmon & Salmon, 143 Fed.,

399.

The lower court held that the proceedings

in the case and the record before the court

showed that the company was bankrupt when
the petition was filed. The record before the

Court showed claims allowed in the aggregate

of about $120,000. It showed an appraisement

of the bankrupt's property at $75,000, and a

sale of the property made and confirmed for

$75,000. Clearly then the Company was in-

solvent not only when the bankruptcy pro-
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ceedings were filed but also when the trust

deed was made. Therefore, if the trust deed

were not a general assignment it was either a

conveyance while insolvent with intent to

prefer, or a conveyance to hinder, delay or

defraud creditors and the lower court was

entirely correct in holding that if the adjudi-

cation were set aside, the petitions could

have been amended to charge the trust deed

as constituting such other acts of bankruptcj^

and the same adjudication would have been

re-entered.

Re MurcTir. 95 Fed., 634;

Re Henderson, 9 Fed., 196;

Re Hark, 142 Fed , 279; 146 Fed., 665;

Re Lange 97 Fed., 197;

Re Wright Limiber Co., 114 Fed., 1011.

Moreover, by the affirmative showing in

Blanchard's affidavit these bankruptcy pro-

ceedings were approved by the Board of Di-

rectors of the Bankrupt as for the best inter-

ests of the compaiiN' and its stockholders and

as the most equitable method of selling it£i

property to pay its debts— (P. R., p. 31).

This resolution is not charged to have been

adopted through fraud, conspiracy or im-

l)roper design. It amply admits the insolv-

ency of the company by approving the sale
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of its property to pay its debts, and admits

its willingness to be adjudged bankrupt, by

approving an adjudication already entered.

It also admits the inability of the Company

to pay its debts. This makes the insolvency

of the Company immaterial.

Re Duplex Radiator Co., 142 Fed., 906.

V.

The trial court proceeded correctly in en-

tering the adjudication by default.

Coimsel for petitioners strongly criticise

the action of the lower court in making an

adjudication of bankruptcy by default upon

a petition verified by the affidavit of four

creditors, and uncontroverted by any answer.

Considerable space is taken up in their brief

with this matter. However, the court simph^

followed its duty in the premises and the

course laid down by the law. In re Billing,

145 Fed., 395, the Court says:

"When an involuntary petition is filed

and proper service is made upon the

bankrupt, and there is no appearance by

the debtor, or any of his creditors, the

Court must thereupon either pass an

adjudication of bankruptcy, or dismiss

the petition. If the petition be unre-

sisted, there is no question before the
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court except as to the sufficienc}' of the

petition. That raises an issue of law. It

must be tested solely by the averments of

the petition, and the law does not per-

mit, much less require, the taking of

proof on such an issue. When, as here,

the petition is filed by the proper par-

ties, in the proper district, and makes all

the jurisdictional allegations, and is un-

contested, the failure to contest the peti-

tion by any person having a right, so to

to do, establishes the truth of the allega-

tions of the petition. The law thereupon

demands an adjudication of bankruptc}^

which, when thus rendered, is binding on

all the world."

We are unable to understand counsel's per-

sistent claim that the lower court overruled

the creditors' demurrer to petitioners' peti-

tion. There is no warrant for such a conten-

tion. In opposition to the petition filed by

petitioners in the lower court the respondent

creditors herein, holding proved and allowed

claims against the bankrupt aggregating One

Hundred and Eight Thousand ($108,000.00)

Dollars, filed their demurrer based upon nine

different grounds. An examination of the

demurrer reveals a number of grounds stat(^d
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therein, any one of which was fatal to the pe-

tition filed.

The order of the lower court sustained the

demurrer by holding that there was no equity

in the petition filed, and that there was no de-

fense to the petition in bankruptcy. The

Court's order was based upon the conclusion

that it appeared from the record that even if

the American Copper Company had not made

a general assignment, as alleged in the peti-

tion in bankruptcy, it had bv deed of trust

mentioned in the petition, and exhibited by

the petition for intervention, committed an-

other and different act of bankruptcy which,

if the adjudication were set aside and the

matter reopened, could be alleged in an

amended petition in bankruptcy and a new

adjudication had. That the lower court was

entirely right in its order, and in the con-

elusions upon which it is based, we have al-

read}^ shown.

Counsel argue that the allegation contained

in the petition of bankruptcy, to the effect,

''That said American Copper Company is

insolvent," pleads a conclusion of law.

Referring to official form Three prescribed

by the Supreme Court, we find the exact
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wording of the petition in bankruptcy herein

as follows:

"And your petitioners further repre-

sent that said , is in-

solvent, etc."

Therefore, if we have been guilty of plead-

ing a conclusion of law, it is certainly to be

admitted that we have done it upon high au-

thority. Moreover, the learned Judge in his

decision below may have given the wrong

reason for not allowing petitioners to inter-

vene. There are numerous authorities hold-

ing that such a deed of trust is a general

assignment for the benefit of creditors.

White V. Cotzhausen, 129 U. S., 343;

Davis V. Schwartz, 155 U. S., 641

;

Anniston. etc., Mill Co., 125 Fed., 974;

Oouts V. Townsend, 126 Fed., 249;

Day, etc., Hdwe. Co., 114 Fed., 834;

West Co. V. Lea, 174 U. 8., 590;

Re Mayer. 98 Fed., 976.

The judgment by default is conclusive of

all the facts alleged in the petition. The act

( >f bankruptcy alleged was taken as admitted.

The Court was certainly without jurisdic-

tion to allow Blanchard and The Howell Min-

ing Co. as Stockholders of the Bankrupt to

move to intervene.
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Re N. Y. Tunnel Co., 166 Fed., 284.

VI,

Petitioners' rights and wrongs as stock-

holders are not divisible for purposes of sep-

arate action from their rights and wrongs as

creditors.

The fundamental defect of the petition of

application for review at this time is that the

record shows that on December 19, 1905, ac-

cording to their own admission, a full deter-

mination of all their rights as creditors was

had. These parties did not have two separate

causes of action—one as creditors, and one as

stockholders, and, having exhausted their

remedy as alleged creditors and having failed

within a reasonable time to petition this court

for a review of same, they are bound by the

determination of the lower court.

Watkins vs. Amer. Nat. Bank, 134

Fed., 36;

Brown vs. Ameiv Nat. Bank, 132 Fed.,

450.

They are estopped by judgment.

Linton vs. Nat. Life Ins. Co., 104 Fed.,

584.

Aetna Life Ins. Co., vs. Board of

Com'rs., 117 Fed., 82.

Petitioners under the National Bankruptcy
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Act were not qualified to intervene and set

aside an adjudication; the only persons so

qualified are either tlie bankrupt -or a creditor

with provable claim. In support of this prop-

osition we refer to:

Nat. Bankruptcy Act, par. 18b and 59f

.

Re Cohunbia Real Estate Co., 101 Fed.,

956; 112 Fed., 643.

The judgment against the bankrupt by de-

fault is conclusive as any other.

Re Amer. Brew Co., 112 Fed., 752.

A creditor can only be permitted to inter-

vene after adj\idication by consent of the

court.

Neustadter Dry Goods Co., 96 Fed.,

830.

Re Bush, F. C. 2222.

Re Mut. Merc. Agency, 111 Fed., 152.

The bankruptcy court derives its jurisdic-

tion from the National Bankruptcy Act

which does not provide for the intervention

of stockholders either before or after adjudi-

cation, and we respectfully submit that the

stockholders of the corporation adjudged to

be a bankrupt, if they have any rights at all,

their rights are either within the corporation

(*i* by bill in equity, joining all parties in in-



39 ' •

terest as defendants, especially the parties

charged with fraud, in an action to set aside

the judgment of adjudication.

Respectfully submitted,

JNO. J. HAWKINS,
JOHN MASON ROSS,

Attorneys for Respondents.
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1722

On Petition for

Revision

FILED
hOV 15 1909

In the Matter

OF

The American Copper Com-

pany,

Bankrupt.

Brief of the American Copper & Gold
Company, an amicus curiae, filed under
leave of Court, in opposition to the Peti-
tion for Revision.

Statement.

This is a petition filed in this Court by Ben

Blanchard and the Howell Mining Company as stock-



holders of the American Copper Company, bankrupt,

to review an order of the District Court of the Fourth

Judicial District of the Territory of Arizona, denying an

application made by said Blanchard and the Howell

Mining Company for an order setting aside the order

of adjudication of bankruptcy entered against the

American Copper Company, and refusing them leave

to intervene for the purpose of contesting the adjudi-

cation of said company as a bankrupt.

Notice of the petition for revision was given to

the attorneys for various creditors who had opposed

the said application for leave to intervene. Neither

the bankrupt, the trustee in bankruptcy, nor the pur-

chaser of the property of the bankrupt sold by the

trustee in bankruptcy at judicial sale, was cited to

appear before this Court. The American Copper &
Gold Company, on application to this Court, was

granted leave, in view of the fact that it is tl^e present

owner of the property, formerly belonging to the bank-

riipt and so sold by the trustee, to appear as an ainicus

curies in opposition to these proceedings and to file a

brief.

Before proceeding to a discussion of the questions

of law that may be involved in the petition for revision,

we shall submit a chronological statement of the vari-

ous steps that were taken by the parties interested in

this bankruptcy proceeding, as shown by the records in

this Court.

Facts.

November, 1^04, The American Copper Company

executed a deed of trust to Rollins M. Hockiday, trus-



tee, conveying all of its property to said Hockiday to

secure the payment of a number of promissory notes

aggregating $121,100 (pp. 12; 28-29; 34-44; 53)-

November gth, igo^. Deed of trust recorded by

County Recorder of Yavapai County, Arizona, in

Book 23 of Mortgages, pages 23-60 (pp. 34-44).

Jamiary 2^th, igo§. Petition filed in the District

Court of the Fourth Judicial District of the Territory

of Arizona in and for the County of Yavapai, by the

Prescott Electric Company of Yavapai County, Ari-

zona, R. H. Burmister & Sons Company of Prescott,

Arizona; C. R. Martindale and E. J. F. Horn, doing

business as Martindale, Horn & Company, of the same

place, and A. J. Head, also of Prescott, Arizona, cred-

itors of said American Copper Company, alleging that

the American Copper Company was insolvent and had

within four months prior to the filing of the petition

in bankruptcy committed an act of bankruptcy by

the execution of the said trust deed ; that said

deed was a general assignment for the benefit

of creditors, and praying for the adjudication

of the American Copper Company as a bankrupt (pp.

9-15). These proceedings were instituted in a court

which had jurisdiction to entertain them ; over a cor-

poration which was amenable to the service of process

within the jurisdiction of the court
; the requisite num-

ber of creditors having the necessary amount of claims

against the corporation joined in the petition ; the cor-

poration was engaged in mining and was, therefore of

a class which, by the provisions of the Bankrupt Act.

could be declared a bankrupt ; and all of the neces-



sary jurisdictional allegations were contained in the

petition.

February jth, igo§. Order of adjudication entered

by the Hon. Richard E. Sloan. Judge of the Territorial

District Court, after proper service had upon the alleged

bankrupt, which did not answer the petition (pp. 2-3,

16).

February nth, igo§. Knowledge of bankruptcy

proceedings communicated to and gained by Ben

Blanchard, one of the petitioners herein and presi-

dent of the other petitioner, the Howell Mining Com-

pany (p. 30).

Febr2cary yth to March 4th, igo^. Referee in

bankruptcy appointed. Meeting of creditors called

and held ; Rollins M. Hockiday elected trustee in

bankruptcy and application for sale of property made

returnable March 4th, 1905 (pp. 30-31).

March 4th, igo^. Blanchard applied for and ob-

tained an order postponing the hearing of the applica-

tion for a sale of the property until March 25th, 1905

(P- 30-

March i6th, igo§. Meeting of directors of American

Copper Company held in New York and attended by

Ben Blanchard. Resolution adopted over opposition

of Blanchard declaring that proceedings in bankruptcy

were for the best interests of the corporation and the

most equitable method of selling its property to pay its

debts (pp. 31-32).

March 2^th, igo^. Petitions as stockholders and

creditors respectively of Ben Blanchard and Howell

Mining Company for setting aside the default and the



order entering the default of the American Copper

Company and for other rehef, filed in the office of the

Clerk of the Territorial District Court (pp. 16-34).

Afay 24th, igo^. Motions to strike and demurrers

to stockholders' and creditors' petition filed by various

creditors having provable claims against the bankrupt,

aggregating $108,000 (pp. 44-5o)-

August 28th, igo^. Ben Blanchard, one of the pe-

titioners, had bid for the property of the bankrupt at

the judicial sale thereof by the trustee in bankruptcy,

but having failed to conform to the requirements of the

order of sale, the property was again offered by the

trustee in bankruptcy at public auction, pursuant to the

order of the Bankruptcy Court, and upon such sale

was sold to Rice R. Miner for $75,000 cash on August

28, 1905, from whom the American Copper & Gold

Company derives its title. (Petition of American Cop-

per & Gold Co.)

December igth, igo^. Decision of Hon. Richard E.

Sloan, Judge of the Territorial District Court, denying

application of Blanchard and Howell Mining Company,

filed in Clerk's Office (pp. 52-55). Minute entry of

the same made on the records of the District Court of

the F"ourth Judicial District of the Territory of Arizona

(pp. 50-51); (Exhibit A attached to petition of Ame-

rican Copper & Gold Company).

March igth, igoy. Motions to dismiss the appeal

and the petition filed by Ben Blanchard and Howell

Mining Company for review of the order made and

entered on December 19th, 1905, granted by the Su-

preme Court of the Territory of Arizona in an opinion



written by Kent, C. J., and concurred in by the asso-

ciate justices (Exhibit B attached to petition of Amer-

ican Copper & Gold Company).

April zjth, igog. Order entered by Hon. Richard

E. Sloan. Judge of the Territorial District Court of Ari-

zona, to review which the petition of Blanchard and the

Howell Mining Company is filed in this court.

/ti7ie yth, igog. Petition for review filed in this

Court. This petition, it may be noted in passing, is

not verified by one of the petitioners nor by either of

their attorneys, but by one Allen Hill, who says he is

their agent and that he verified it because the petition-

ers are absent from the Territory of Arizona, though

how this can be possible with respect to the Howell

Mining Company, which is a corporation organized

under the laws of the Territory of Arizona (p. 24), is

not apparent, nor is any allegation contained in the

affidavit of verification as to the manner in which the

affiant acquired knowledge of the facts sufficient to

make the affidavit (see Loveland on Bankruptcy, 3d

Ed., 908).

We shall discuss two propositions of law in this

memorandum in the following order:

1. The petition to review should be dimissed for

laches on the part of the petitioners.

2. The petition to review should be dismissed be-

cause the petitioners as stockholders of the bankrupt

corporation had no standing either to contest the

adjudication or to review the order refusing to allow

them to intervene for the purpose of contesting the

adjudication.



POINT I.

This Court should refuse to disturb, at
this late day, on the application of Blan-
chard and the Howell Mining Company,
proceeding's \rhich for more than tveo
years they had allovred to stand unques-
tioned, and under which property rig'hts
have been obtained by numerous stock-
holders of the new company and other
innocent parties scattered throug'hout
the United States, which rig-hts would be
impaired by any reopening- of the pro-
ceeding's.

The American Copper & Gold Company took title

to the property sold by the trustee in bankruptcy in

September, 1905. This tide was confirmed by the

proceedings and order of the District Court for

the Territory of Arizona, and no attempt was made
either by Blanchard or the Howell Mining Company
to restrain the trustee from disposing of- the prop-

erty or enjoining or postponing the sale. On the

contrary, Blanchard himself, when the property was

first offered for sale, was the highest bidder for it, but

failed to comply with the requirements of the order of

sale. Since acquiring title to the property the new
company has expended large sums of money in im-

provements and betterments, and its stock and obliga-

tions representing moneys invested and borrowed for

the purpose of such improvements and betterments

have found their way into the hands of many hundreds

of purchasers, who are widely scattered throughout the
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United States. It can readily be seen that the success-

ful operation of this company will be hindered, a cloud

cast upon its tftle, the company subjected to embarrass-

ment, the value of its securities greatly diminished and

its future success jeopardized if the proceedings which

are the foundation of its title to all its propert) and

which have stood unchallenged for more than two

years, long past the time when appeal proceedings

could be taken, are now permitted to be reopened.

The laches of the petitioners should not find any favor

in the eyes of this Court because of the petitioners' dis-

ingenuous endeavor to hide behind what they claim to

be a distinction between the petition they filed as cred-

itors and the same petition they filed as stockholders.

These petitions are identical in every respect, both of

allegation and form; they were filed by the same peti-

tioners, Ben Blanchard and the Howell Mining Com-

pany; they were filed in the same court on the same

day; were considered, argued and decided together ;

they raised the same questions in the same manner and

were disposed of at one time, and yet the petitioners

boldly make the following assertion before this Court:

" Let it be clearly understood that the petition

for revision herein is not in any way based upon

the creditors' petition above mentioned, but is

based upon a siock/iolders petition in no way
connected with the creditor's petition, but is an

independent proceeding" (Par. II of Answer
of Blanchard and the Howell Mining Company
to the petition of the American Copper & Gold

Company).



It is manifest that Blanchard and his corporation

could have no orreater or different rig"hts in connection

with a review of the order of adjudication as stock-

holders than they had as creditors. The same ques-

tions were involved in the determination of each petition,

and it is misleading or at least untruthful to say or to

imply that a decision against the latter has no connec-

tion with or binding effect upon the former.

The laches of these petitioners dates from a time

long in advance of the last two year period of inactivity

after the decision of the Supreme Court of Arizona.

On l^^ebruary iith. 1905, I)en Blanchard. according

to his own affidavit (p. 30), knew of the bankruptcy

proceedings and of the order of adjudication that

had been entered on the default of the cor-

poration. He waited until the 25 th day of

March following before he made any move to contest

the order of adjudication or to show that he disap-

proved of the bankruptcy proceedings. In the mean-

time an application for sale of the property had been

made and he had secured an adjournment of the sale

and subsequently attended a directors' meeting, doubt-

less for the purpose of reaching some settlement favor-

able to himself to be worked out through the medium

of the bankruptcy proceedings. When the property

was first offered for sale he was the successful bidder,

thus attempting to secure title to the property throuo-h

these very bankruptcy proceedings, which, after this

long lapse of time, he now seeks to have set aside and

declared null and void. When the property was sold

to the person who transferred title to the American
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Copper & Gold Company, he took no steps to have

the sale enjoined or postponed nor did he ever tile

security with the Court to obtain a supersedeas in con-

nection with the various proceedings had in the Ter-

ritorial District or Supreme Courts. After this peti-

tions were dismissed in the District Court of the

Territory of Arizona, ' his attorneys filed petitions

for review and took an appeal to a court that had

no jurisdiction in the premises and, after that

court had dismissed the appeal proceedings for a fimda-

mental lack of jurisdiction, he sat idly hv for more than

two years and then sought to have a determination

reviewed which was really passed upon in December,

1905, three years and four months before. We sub-

mit that this is the extreme of laches, especially in a

bankruptcy proceeding where the law demands despatch

in the administration of estates. Estates in Bankruptcy

are required to be promptly administered. Short periods

of limitation for the filing of claims or taking of appeals

and all proceedings in review ot orders, short notices to

creditors and prompt disposition of all contested ques-

tions are the means by which the law seeks to secure

for creditors of a bankrupt an early distribution among

them of the property of their insolvent debtor.

The petitioners insist that they are not prosecuting

an appeal from the order of December 19, 1905. but

we cannot conceive how Blanchard and the Howell

Mining Compan)- could have two separate, distinct and

independent rights to contest the same question, viz.

:

the validity of the adjudication in bankruptcy of this

company. They could only assert their claim once:
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they might assert it as stockholders, if this Court so

hold, or they might assert it as creditors, or they might

assert it as stockholders and creditors, but they cannot

assert it twice, once as stockholders and another time

as creditors. It having been passed upon once, any

order that the Court entered then must be held to have

been a complete adjudication upon the question liti-

gated before the Court and brought before the Court

by them in either or both capacities. Such a deci-

sion was rendered on December 19th, 1905. An
appeal was taken and determined in March, 1907.

No order entered thereafter by the Territorial District

Court of Arizona could reinaugurate that proceeding

or start the time for taking an appeal from the deter-

mination of the Court running anew. This Court is

virtually called upon to review an order of the Terri-

torial District Court of Arizona made on the 19th day

of December, 1905, three years and four months prior

to the institution of these proceedings for revision.

It is true that the revision purports to be of an

order that was made in April of this year and that the

District Judge says that it is not entered as a nunc

p7'o tunc order, but it certainly can be nothing else be-

cause it is based upon a determination of the Court

which was entered of record and which the Court itself

says determined the entire matter on both peti-

tions. The Judge of the District Court of Arizona

expressly says that his purpose in entering the or-

der under review is to supply any deficiency that

may exist in the minute entry of December 19th,

1905, which, if it " does not. in form and ef-
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feet, dispose of the application to set aside the

adjudication of bankruptcy heretofore made in these

proceedings, as prayed for in both said petitions,

then such failure and omission to dispose of both said

petitions were the result of inadvertence and mistake
"

(p. 51), Certainly no one can claim the benefit oi such

inadvertence and mistake who has not been injured

thereby, and, manifestly, in view of the appeal taken

by Blanchard and the Howell Mining Company from

the order entered on December 19th, 1905. they were

not injured by the inadvertence of the Court in making

this minute entry. The order sought to be reviewed,

therefore, was in reality entered on December 19th,

1905. The entry in the minute book on that date was

the judgment of the Territorial District Court ot Ari-

zona on the question litigated by Blanchard and the

Howell Mining Company in both or either capacity,

and from the date of that entry their right to appeal

began to run.

" It is the record of the judicial decision or

order of the Court found in the record book of

the Court's proceeding which constitutes the evi-

dence of the judgment, and from the date of its

entry in that book the Statute of Limitations

begins to run.
"

PoUeys v. Black River Co.. 113 V. S.,

81, 84.

When the time for taking an appeal from the order

of December 19th, 1905, had expired, it was not within

the power of the District Court for the Territory ot

Arizona to arrest or call it back by any such order as
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is sought to be reviewed in this case, whether the Dis-

trict Judge calls it a nunc pro tunc order or not. An
order that is entered three years and four months after

the determination of the Court and the entry of its

judgment is certainly nothing else than a nunc pro tunc

order, and declaring that it is not a nunc pro tunc order

cannot alter the fact that it is a nunc pro tunc order.

The laches of the petitioners cannot be excused or the

right of appeal extended b)' any philological contra-

diction or verbal leg-erdemain.

" When the time for taking an appeal has

expired, it cannot be arrested or called back by

a simple order of court such as entering an

order nunc pro tunc"

Credit Co. v. Ark. Central Ry. Co., 128

U. S., 258.

Assuming, therefore, that the petitioners had any

separate standing as stockholders in the Court below,

this Court has no jurisdiction now to review the order,

because more than six months has elapsed since the

judgment of the lower Court was made and entered of

record.

In re Youngston, 153 Fed. Rep,, 198.
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POINT II.

As Stockholders of the bankrupt the
said Blanchard and the Ho-well Mining'
Company had no rig-ht under the Bank-
ruptcy Act to ask the Court below to va-
cate the adjudication.

The Bankrupt Act provides that the alleged liank-

rupt and creditors having provable claims against the

alleged bankrupt are the persons v/ho ma)- oppose a

petition for adjudication. This has been construed to

exclude all others.

/;/ ;r Columbia Real Estate Co., loi Fed.

Rep., 965;

On appeal, 112 Fed. Rep., 643;

/n re N. Y. Tunnel Co., 166 Fed Rep.,

284.

We have received no copy of the brief filed in this

court by the petitioners for review and have no knowl-

edge or intimation of their exact position other than

the statement thereof contained in their answer to our

petition to intervene in this court as an avucus ciiricc.

From that we infer that the petitioners concede the

principle decided in the foregoing cases antl that

under those decisions they are excluded from

any right to intervene as stockholders merely

in the rVA\X. of stockholders, but their claim

is that they have a right to intervene in the right

of the American Copper Company, the bankrupt itself,

by reason of the fact that the American Copper Com-

pany was in control of directors hostile to the petition-
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ers, who conspired among themselves to have these

proceedings in bankruptcy brought against the com-

pany, and thereupon to fail to make the defense which

the company could have made to such proceedings;

that in the case of such a conspiracy and fraud on the

part of the management of the company, the petition-

ers would ordinarily have the right as stockholders to

intervene for the purpose of defending any suit against

the corporation in the place and stead of the corpora-

tion, and, therefore, they would have the same right in

any proceeding in bankruptcy to intervene in the case

of like conduct on the part of the management of the

company for the purpose of defending the proceedings

in its right and stead.

But one of the essential conditions necessary to the

assertion of this right by stockholders is the necessity

of showing some injury to the corporation from the

acts complained of. We may concede that the prin-

ciple would apply in the case of a corporation which

refused to defend bankruptcy proceedings the same

as it does in ordinary cases, but it is well established

in such cases that where the acts complained of are

within the power of the management of the corporation,

the complaining stockholders must show that the cor-

poration has been or will.be injured thereby.

Am. & Eng. Enc. of Law, 2d ed., Title

Stock and Stockholders, pp. 973, 974,

976, 980, 984.

The record in this case shows that the action of the

management of the company, in refusing or neglecting
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to defend against the bankruptcy proceedings, was not

injurious to the company. In the decision filed by the

District Judge, by which he disposed of the petitioner's

appHcation to intervene, he makes the express finding

that the company was insolvent (p. 53), and, although

he holds that the act of bankruptcy charged was not a

general assignment for the benefit of creditors and,

therefore, that the corporation could have successfully

defended the petition as it then stood, yet he also holds

that upon an amendment of the petition charging the

execution of this trust deed as a preference, there could

be no successful defense to the proceedings and the

corporation would certainly be adjudged a bankrupt.

That is to say, the neglect or refusal of the management

of the corporation to defend that petition according to the

finding of the District Judge did not in anywise enure

to the injury of the corporation. The corporation would

have been adjudged a bankrupt whether it had ap-

peared and defended the procecilings or not. Of course,

the allegations of conspiracy and fraud charged in the

intervening petition of these petitioners for review and

in the affidavit of Ben Blanchard were all before the

District Judge when he made this decision and were

passed upon by him as matters of fact. It must be as

sumed that, in addition to his express findings, he found

against the petitioners upon these allegations and held

the action of the management of the corporation to

have been in entire good faith. This Court cannot re-

view findings of fact of the District Judge upon a peti-

tion to review, under Section 24 of the Bankruptcy Act.

There is another condition, cpiite as pertinent to



17

the present case, upon which this stockholder's right

depends and that is that the stockholder himself must

be free from laches and must not have acquiesced or

participated in the acts of the management of the cor-

poration of which he complains. We think the con-

duct of Ben Blancharcl from February iith to March

25th, 1905, was such laches, participation and acquies-

cence in the action of the corporation whereby no

defense was made to the proceedings in adjudication,

and the property was sold and administered in the

bankruptcy proceedings, and, no doubt, this conduct

was also considered by the Court below in passing

upon his application to intervene.

Am. & Eng. Enc. of Law, 2d Ed., p. 985.

The petitioners therefore had no standing in the

Court below in the right ot the alleged bankrupt cor-

poration.

The allegations of the petition for review and of the

affidavit of Ben Blanchard might also be construed to

charge a conspiracy to impose a fraudulent proceeding

upon the bankruptcy court by reason of the fact that it

is alleged that the petitioning creditors were procured

to file the petition for involuntary adjudication by the

directors in control of the Company. But it has been

decided that such action on the part of the Company is

not such as to render the adjudication void.

/;/ re Duplex Radiator Co., 142 Fed.

Rep., 906 ;

In re Moench. 130 Fed. Rep., 685.
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We have pointed out that the allegations of the

petitioners for the adjudication were such as lo confer

jurisdiction upon the Court, and an adjudication entered

upon such a petition, even it some of its allegations

were not true, would not be void. The petitioners,

therefore, had no standing whatever in the Court below,

and certainly have none here.

In this petition for revision and in the petitioners'

answer to our petition for leave to intervene in this

Court, the proposition is made and repeated with some

variety of assertion to the effect that the Court below

in passing upon the application of Blanchard and the

Howell Mining Companv, tried the issues of fact that

would have been raised by an answer to the petition

for adjudication if such an Answer had been allowed to

be filed. And, " whoever heard of trying the issues of

fact in a case upon demurrer '? etc. This also is

specious and far-fetched. The Court below did not try

the issues of fact that would have been raised in a con-

test of the adjudication an)- more than a court always

must try or examine the merits ^{ a proposed defense

to any action upon an application of a part)- in

default to open the default and make a defense.

Such a part)- comes to the Court asking a fa\or

and it is he himself that asks the Court to look

into the merits of the defense he proposes to make, and

to that extent to " try the issues." If he can thus sat-

isfy the Court that he has a meritorious defense to

make, his default is opened, but the burden is upon him

to show that fact, and failing therein, his application is

denied. That is what happened and all that happened



19

in this case in the Court below. These parties made

their appHcation long after the time prescribed by the

bankruptcy act for the appearance of creditors in the

proceedings to make defense to the adjudication. In

order to move the favor of the Court it was necessary

for them to show the Court as a matter of fact that they

had a meritorious defense to make. They not only

failed to do this, but the Court expressly found on the

contrary, that the proceedings could not be success-

fully defended. This finding of fact cannot be re-

viewed by this Court upon a petition for revision under

24-d of the Bankruptcy Act.

POINT III.

An order of adjudication in bankruptcy
made in February, 1905, should not be set

9.side or subject to attack on a petition for
revie^r filed in June, 1909, 'when rig'hts

have become vested under such order
vFhich w^ill be disturbed by its vacation.

The maxim of the law which underlies all our stat-

utes of limitations and the equitable doctrine of laches

is based upon the ground of public policy " interest rei

public(£ ut sit finis lifinm." Let us consider for a

moment the effect of overturning the adjudication

entered in this proceeding.

The property of the bankrupt American Copper

Company has been sold. It is a corporation with a

naked existence, owning not a shred of property, real
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or personal. The effect of a reversal of the order of

adjudication would, therefore, be nugatory and \ain

and a useless exercise of judicial procedure unless the

property formerly owned by the bankrupt were re-

transferred to it, which retransference, if possible at all,

would be attended by incomprehensible difficulties.

If such a thing would be done, it would, in the first

place, not only divest the American (Copper & Gold

Company of title acquired in the course of the bank-

ruptcy proceedings but also destroy its title to all the

betterments and improvements placed upon the prop-

erty. It would therefore,

In the second place, destroy the value of its stock

and securities, causing great loss to hundreds of innocent

purchasers, and result in the loss of every dollar invested

with or loaned to it. This is the necessary result, be-

cause,

In the third place, the American Copper Company can-

not repay to the purchaser in the bankruptcy proceed-

ings the moneys which the trustee has distributed in divi-

dends to the creditors of that corporation, whose claims.

In the fourth place, have been satisfied and tlis-

charged by the receipt of the dividends paid in thel)ank-

ruptcy proceedings, and are doubtless in many instances,

if not in all, outlawed by the Statute of Limitations.

Can a state of more complete chaos be imagined

than this which would inevitably result from the over-

turning of vested rights based upon legal proceed-

inofs that have not been disturbed for more than two

years since the determination ot the Appellate Court

refusing to review the same and which are now sought
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to be reconsidered on the application of parties who

have had their day in Court, but who don a mask and

inform the Court that they are other than what they

were when the decision was rendered against them.

We submit that upon such a showing this Court

should not disturb the proceedings heretofore had in

the matter of the bankruptcy of the American Copper

Company.

POINT IV.

The petition for revision should be dis-

missed.

Respectfully submitted,

Griggs, Baldwin & Pierce,

Attorneys for and of Coun-

sel with American Cop-

per & Gold Co., an ami-

cus curice by leave of this

Court.

John W. Griggs,

Martin Conboy,

Willard p. Smith,

Of Counsel.
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